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THE DEPUTY CLERK: G VIL ACTION 00-43, CENERAL

COW TTEE OF ADJUSTMENT, ET AL. VS. BURLI NGTON NORTHERN AND

SANTA FE RAI LWAY COVPANY, ET AL., AND CVIL ACTION 99-3117,

BURLI NGTON NORTHERN AND SANTA FE RAI LWAY COVPANY, ET AL. VS

UNI TED TRANSPORTATI ON UNI ON.

WOULD COUNSEL PLEASE | DENTI FY YOURSELVES?

MR CLARKE:

MY NAME IS JOHN CLARKE. "M COUNSEL FOR

THE GENERAL COWM TTEES.

THE COURT:

MR CLARKE:

THE COURT:

MR MAHONEY:

MR MLLER

CLI NTON J.

MR CLARKE, GOOD MORNI NG
AND | HAVE WLLI AM MAHONEY W TH ME.
GO0OD MORNI NG

GO0OD MORNI NG

GOOD MORNI NG YOUR HONCOR

MLLER 111, GENERAL COUNSEL FOR THE

DEFENDANT, UNI TED TRANSPORTATION UNIQON, | N 99-3117.

THE COURT:

MR MUNRQO

THE COURT:

MR MOORE:

THE COURT:

G000 MORNI NG COUNSEL.

DONALD MUNRO FOR THE CARRI ERS, YOUR HONCR
MR MINRO

YOUR HONOR, RALPH MOCRE FOR THE RAI LROAD.

GO0D MCRNI NG

I WANTED TO SPEND A FEW M NUTES FOCUSI NG ON JUDGE

MURPHY'S OPINION IN THE SO0 LINE CASE, NOI THE CIRCU T S

JPINICN BUT JUDGE MJURPHY'S OPI NI O\ H NDSI GHT |S ALWAYS 20/20.

MAYBE | SHOULD HAVE TELEPHONED YOU YESTERDAY TO TELL YQU |

NANTED TO FOCUS A LITTLE BIT ON THAT OPI NI ON.
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ARE YOU FAM LI AR WTH HER CASE, HER OPINION? | F NOT,
| HAVE COPI ES.

MR CLARKE: YOUR HONOR, I T'S BEEN QU TE A FEW YEARS
SINCE |I'VE HAD THE CASE, SO

THE COURT: RI GHT. ['M SORRY. YOU KNOW YOU TH NK
ABQUT THINGS ALL THE TIME, BUT | DIDN T TH NK ABOQUT TH S
YESTERDAY. | WANT TO SPEND SOME TIME ON TH S. | HAVE COPI ES,
TH NKI NG THAT YOU MAY NOT HAVE READ HER OPI NI ON RECENTLY, BUT
JUST FOCUSED ON THE 8TH CIRCU T OPI NI O\ | MADE SQOVE COCPI ES.
| HAVE THREE COPIES, SO WE NEED TWO MORE COCPI ES.

VWHY DON T | JUST TAKE MAYBE TWDO OR THREE M NUTES?
ACTUALLY, | CAN FOCUS MY ATTENTI ON ON SOVETHI NG ELSE, AND WE' LL
TAKE A RECESS AND |'LL G VE YOU A CHANCE TO LOXX I'T OVER, AND
WE' LL COME BACK | T SEEMS TO ME JUDGE, | T MAY WELL BE THAT
JUDGE MURPHY'S CASE IS THE CLOSEST CASE TO THI'S CASE THAT' S
BEEN DECI DED, AND | JUST WANT TO DI SCUSS THE RATI ONALE THAT SHE
UTI LI ZED IN RESCLVI NG THE | SSUES BEFORE HER

COUNSEL, 1|'VE READ THE TRANSCRI PT OF THE LAST HEARI NG
| DON' T WANT TO REHASH THE MATTERS WE VENT | NTO AT THE LAST
HEARI NG I T WAS A FAIRLY EXTENSI VE HEARI NG A LOT OF
QUESTI ONS WERE ASKED. | GO A LOT OF GOCD ANSWERS. | DON T
NEED TO REHASH WHAT WE TALKED ABOUT BEFORE. | WANT TO FOCUS
JUST BRI EFLY ON THE MATTERS THAT COUNSEL W SH TO HI GHLI GAT THAT
THEY BELI EVE ARE | MPORTANT ADDI TIONS TO THE MATTERS THAT WE

Dl SCUSSED AT THE LAST HEARI NG | DO NOT WANT TO START TH' S
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HEARI NG ANEW ON ALL THESE | SSUES. "M FAM LI AR WTH THE
| SSUES.

I  AM CONCERNED ABOUT TI ME. TIME WAS AN | SSUE. WE
TALKED ABQUT | T BRI EFLY AT THE CONCLUSI ON OF THE LAST HEARI NG
HOW DCES THE | SSUE OF TIME FACTOR INTO THE DEC SI ON- MAKI NG
PROCESS? | MEAN, WHAT'S GO NG ON NOW W TH RESPECT TO
BARGAI NI NG? AND |'LL HEAR FROM ANYONE ON THAT.

MR M LLER YOUR HONOR, THE UTU FORWARDED THE
QUESTI ONS AND ANSWERS THAT WE GOI' FROM OUR GENERAL COWM TTEES
PURSUANT TO OUR CONSTI TUTION IN THE EARLY PART OF NOVEMBER |
CHECKED WTH My PRI NCI PALS BEFORE | CAME OVER, AND WY
UNDERSTANDI NG FROM THEM |IS THAT THE CARRI ERS  CONFERENCE
COW TTEE HAS NOT' YET GOTTEN BACK WTH THE SUBSTANTI VE REPLY
WTH RESPECT TO THOSE QUESTI ONS AND ANSVERS. ONCE THOSE
MATTERS ARE ADJUSTED BETWEEN THE CONFERENCE AND THE UTU, |IT
WOULD BE READY TO GO QUT FOR RATI FI CATI ON. BUT RI GHT NOW |
BELIEVE IT'S FAIR TO SAY THAT IT'S AT LEAST SLI GHTLY HUNG UP
WTH REGARD TO WHETHER THE CARRI ERS' CONFERENCE |S | N AGREENMENT
WTH THE ANSWERS THAT WE PUT TO THE QUESTI ONS THAT THE GENERAL
COW TTEES HAD.

THE COURT : AND |F THEY ARE, THEN THERE' S
CONTROVERSY, | S THERE?

MR MLLER  WELL, IT MGHT MAKE IT -- THE ANSWER | S,
IT MGHT PROVI DE CGREATER MOTI VATI ON FOR RATI FI CATI ON, YOUR

HONOR, DEPENDI NG ON WHAT THEY ARE.
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THE COURT: RI GHT, RI GHT.

MR MLLER  AND | SPCKE ABQUT I T BRIEFLY WTH MR
MUNRQ, I DON' T KNOWWHETHER HE HAS ANYTHI NG TO ADD I N THAT
REGARD.

THE COURT: MR MUNRO

MR MUNRO NO | AGREE WTH THAT CHARACTERI ZATI ON.

YOUR HONCR.
THE COURT: YOU WANT A DECI SIQN, OBVI QUSLY. [''M NOT
GO NG TO RENDER AN ORAL DEC SI ON. IF 1 HAD TO | WOULD, BUT |

DON' T HAVE TO BUT | WANT TO G VE YOU A DEC SI ON. BY THE END
OF THE YEAR | S THAT TOO LATE?

MR CLARKE: NO YOUR HONOR, | T'S NOT.

THE COURT: TS NOT TOO LATE?

MR M LLER YOUR HONOR, THAT'S FI NE.

MR MUNRO YES, YOUR HONOR

THE COURT: ALL RIGHT, FINE, |'LL DO THAT.

"M GO NG TO BRING YOU BACK TO THE PCDIUM THEN. |
IAVE SOVE QUESTIONS TO ASK YQOU. THIS 1S A FASCI NATI NG CASE,
AND |'VE LEARNED A LOT ABQOUT RAI LROADS.

UTU |S THE DESI GNATED BARGAI NI NG REPRESENTATI VE FOR
FHE UNI ONS.

MR M LLER THAT' S CORRECT, YOUR HONCR

THE COURT: PURSUANT TO THE RLA.

MR MLLER THAT'S RIGHT, YOUR HONOR

THE COURT: JUST WHAT DCES THAT MEAN? FOR ALL
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PURPOSES? OR UNLESS THE GENERAL COWM TTEES OPT QUT?

MR M LLER NO, YOUR HONOR.  UTU IS A DULY DESI GNATED
REPRESENTATI VE FOR THE CRAFTS AND CLASSES OF FI REMEN,
CONDUCTORS, AND TRAINVEN ON THE PROPERTY OF THE BURLI NGTON
NORTHERN AND SANTA FE, BUT IT HAS |ITS OAN | NTERNAL
ORGANI ZATI ONAL  STRUCTURE.

THE COURT: | UNDERSTAND THAT, AND IT HAS I TS OMN
CONSTI TUTI ON THAT ENABLES GENERAL COWM TTEES TO REPRESENT
THEMSELVES?

MR M LLER YOUR HONOR, THE CHI EF -- UNDER THE UTU
CONSTI TUTI ON, AND SPECI FI CALLY IN ARTICLE, AN ARTICLE WE CALL
85, THE GENERAL COWM TTEES OF ADJUSTMENT THAT ARE FORMED BY THE
WNORKERS' OWN PARTI CULAR LINE OR A PARTI CULAR PORTION OF A LINE
H STORI CALLY ARE LUMPED |INTO A GENERAL COW TTEE OF ADJUSTMENT
DRGANIZATIONALLY. THE GENERAL COW TTEE OF ADJUSTMENT ON ANY
PROPERTY OR A PORTION OF A PRCOPERTY HAS AUTONOW W TH RESPECT
TO THE NEGOTI ATI ON | NTERPRETATI ON AND APPLI CATI ON OF AGREEMENTS
THAT APPLY TO THE EMPLOYEES OF CARRIERS UNDER I TS JURI SDI CTI ON,
AND THAT' S BEEN THAT WAY GO NG BACK TO THE FOUR PREDECESSORS TO
JTU. THAT'S A LONG TI ME- HONORED TRADI TI ON.

THE COURT: RI GHT, AND UTU'S REPRESENTATION OF ALL THE
SENERAL COW TTEES HAS BECOVE MORE COWPLI CATED AS A RESULT OF
THE MERGERS OVER THE YEARS, | ASSUME.

MR MLLER YES SIR SOVE GENERAL COW TTEES HAVE

30NE QUT OF EXISTENCE AS A RESULT OF THE MERCGERS OF VAR QUS
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RAI LROADS.

THE COURT: Rl GHT, AND BECAUSE OF GEOGRAPHI CAL | SSUES,
THE | NTERESTS OF SOVE GENERAL COWM TTEES ARE DI FFERENT FROM
THOSE OF OTHER CGENERAL COW TTEES, THEN. CORRECT? W TH

RESPECT TO LOCAL NATTERS.

MR M LLER CERTAI NLY, YOUR HONCR, AND | MEAN,
GENERAL COW TTEES GO QUT OF EXI STENCE WHEN THE AGREEMENT OVER
VWH CH THEY HAVE JURI SDI CTI ON NO LONCGER APPLI ES.

THE COURT: Rl GHT.

MR M LLER IN SOVE MERGERS AND ACQUI SI TIONS, AS A
RESULT OF CASE LAW THAT WE DON T HAVE TO TALK ABQUT HERE, SOME
CARRI ERS HAVE BRCOADENED THE APPLI CATION OF A PARTI CULAR
AGREEMENT ACROSS THOSE BOUNDARI ES.

THE COURT: Rl GHT.

MR M LLER AND THUS OUR CENERAL COWM TTEES HAVE GONE
QUT OF EXI STENCE. THAT REALLY DIDN' T HAPPEN TO A S| GNI FI CANT
DEGREE ON THE BURLI NGTON NORTHERN AND SANTA FE. | WOULD SAY,
OF THE MAJOR MERGERS IN THE LAST TEN YEARS, | T PROBABLY
HAPPENED LESS THERE THAN |IT DI D ANYWHERE ELSE. SO THE
AGREEMENTS THAT THESE CGENERAL COW TTEES HAVE JURI SDI CTI ON OVER
AS A PART OF THE UTU AND I TS | NTERNAL ORGANI ZATI ONAL STRUCTURE
RENAI N. THEY ARE, | DON T WANT TO SAY KINGS O THE AGREEMENT,
BUT THEY ARE, UNDER QUR CONSTI TUTI ON, CHARGED W TH THE
RESPONSI BI LI TY OF THE NEGOTI ATION AND THE ADM NI STRATION OF THE

COLLECTI VE BARGAI NI NG AGREEMENTS THAT APPLY TO THE EMPLOYEES
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UNDER I TS JURI SDI CTI ON.

THE COURT: RI GHT. NOW WHAT HAS HAPPENED IN THI S
CASE HAS NOT' HAPPENED W TH ANY DEGREE OF REGULARI TY OVER THE
LAST 60 YEARS AT ALL. Il MEAN, IS IT A FAIR STATEMENT THAT
UTU -- HOW LONG HAS UTU BEEN | N EXI STENCE?

MR M LLER SI NCE 1969.

THE COURT: ALL RIGHT, SINCE '69. DCES TH S CASE
REPRESENT THE ONLY | NSTANCE IN WH CH GENERAL COW TTEES, SQOVE
GENERAL COW TTEES HAVE COPTED NOTI' TO HAVE UTU BARGAIN ON | TS
BEHALF, ON THEI R BEHALF?

MR M LLER YOUR HONOR, IN My 20 YEARS IN THE
BUSI NESS AND 16 YEARS WTH UTU, IT'S ONLY THE SECOND Tl ME THAT
| KNOW OF THAT I T'S HAPPENED. | T DD HAPPEN I N THE 1994 ROUND.

THE COURT: 1994. BUT EVERYTH NG WAS RESCLVED
AM CABLY?

MR M LLER THERE WAS A CASE PENDI NG - -

THE COURT: RI GHT.

MR M LLER -- IN FRONT OF JUDGE HOGAN THAT DI D
| N\VOLVE THESE SAME GENERAL COW TTEES AND SEVERAL OTHERS, BUT
| T WAS MOOTED BECAUSE, EVENTUALLY, THEY CAME | NTO NATI ONAL
HANDLI NG AND AGREED ON A METHCDOLOGY TO DO THAT AT THE END OF
THE NATI ONAL NEGOTI ATIONS I N 1995, THE END OF 1995.

THE COURT: Rl GHT. MY RECCOLLECTION IS -- AND MAYBE
YOU AREN T THE APPRCPRI ATE ATTORNEY TO RESPOND TO THI S

QUESTI ON, BUT MAYBE YOU ARE. MY RECOLLECTION |S THAT, WHEN
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TH'S SUT WAS FI LED, THERE WAS AN ADDI TI ONAL PARTY WHO HAS
SUBSEQUENTLY BEEN DI SM SSED AS A DEFENDANT.

MR M LLER YES, YOUR HONCR

THE COURT: WHAT HAPPENED W TH RESPECT TO THAT UN ON?
WAS | T A UNI ON?

MR M LLER | T WAS A BOARD OF LOCAL ENG NEERS WHO
REPRESENT PRI NCl PALLY LOCAL ENG NEERS ON THE BQOARD OF THE
BURLI NGTON  NORTHERN.

THE COURT: ARE THEY BARGAI NI NG NATI ONALLY NOWP

MR M LLER MY UNDERSTANDI NG | S THAT THEY ARE,
BECAUSE THE CARRIERS DI SM SSED THEM OQUT OF THE CASE, AND SO THE
CARRI ERS' CASE WH CH WAS FI RST BROUGHT NOW IS ONLY AGAI NST UTU.

THE COURT: RI GHT, AND THEY' RE BARGAI NI NG THROUGH
THEI R REPRESENTATI VE, THEI R ARTI CLE 2 FOURTH REPRESENTATI VE?

MR M LLER YOUR HONCR, THEY' RE NEGOTI ATI NG ON
(PAUSE), WTH THEIR EQUI VALENT TO A NATI ONAL NEGOTI ATl NG
COW TTEE LI KE UTU HAS --

THE COURT: ALL RIGHT.

MR M LLER -- FOR PURPCSES OF NATI ONAL HANDLI NG BUT
I DO NOI' KNOW ENOUGH ABQUT THEI R | NTERNAL CORGANI ZATI ONAL
STRUCTURE TO TELL YQU EXACTLY WHAT THAT BODY IS CALLED. BUT
THEY ARE | N NATI ONAL HANDLI NG

THE COURT: R GHT, RI GHT. UTU IS THE DESI GNATED
3ARGAINING REPRESENTATI VE PURSUANT TO ARTICLE 2 FOURTH, | THI NK

IT IS
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MR M LLER IT"S 2 FOURTH AND 2 NI NTH AS VELL.

THE COURT: ALL RIGHT, AND IF ‘I UNDERSTAND YOUR
ARGUMENT CORRECTLY, |IT'S THE BARGAI NI NG REPRESENTATI VE THAT HAS
THE OPTION OF CHOCSI NG WHO W LL REPRESENT THE BARGAI NI NG
REPRESENTATI VE. | MEAN, THAT'S WHAT YOU SAID IN YOUR MOST
RECENT SUBM SSI ON.

MR M LLER YES, YQOUR HONCOR I N OTHER WORDS, WE ARE
THE DULY DESI GNATED REPRESENTATI VE FOR THE PECPLE IN THOSE
CRAFTS AND CLASSES.

THE COURT: RI GHT.

MR M LLER AND THEREFORE WE ARE A PARTY, AND WHEN 2
TH RD - -

THE COURT: | WAS GO NG TO GET TO THAT. WHO WAS THE
REAL PARTY-I NI NTEREST? IS IT UTU OR ARE WE TALKI NG ABQUT THE
EMPLOYEES, OR IS THERE A DI FFERENCE BETWEEN THE EMPLOYEES AND
THE UNI ON?

MR M LLER UTU, BEING THE DULY DESI GNATED
REPRESENTATI VE FOR THOSE CRAFTS AND CLASSES, |S THE PARTY,
QU TE OBVIQUSLY TO ME, THAT'S BEING REFERRED TO IN 2 TH RD, AND
| T"S WHOEVER THAT PARTY DESI GNATES AS | TS REPRESENTATI VE THAT
THE CARRI ERS HAVE TO DEAL W TH.

YOUR HONOR, ITF I MGHT --

THE COURT: ONE WOULD LOGQ CALLY THINK, THOUGH, |IT
WOULD BE THE EMPLOYEES' CALL TO MAKE A DETERM NATION AS TO WHO

WOULD BARGAIN ON BEHALF OF THE EMPLOYEES, SINCE WHAT'S AT | SSUE
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[HERE 1S A BARGAI NI NG AGREEMENT BETWEEN CARRI ERS AND EMPLOYEES.

LCORRECT’?

MR MLLER YES, YOUR HONOR EXCEPT THAT THE
EMPLOYEES HAVE DULY DESI GNATED REPRESENTATIVES TO DO I T FOR
THEM TS NOI DEMOCRATIC, |IT'S A REPUBLICAN FORM  WE AS THE
REPRESENTATI VES ARE THE ONES THAT ARE CHARCED WTH THE
RESPONSI BI LI TY OF NEGOTI ATING AND ADM NI STERI NG THE AGREEMENTS
THAT ARE UNDER OUR JURI SDI CTI ON THAT APPLY TO THESE EMPLOYEES.
SO THE EMPLOYEES DON' T GET TO -- IT IS A MATTER OF THE UTU
CONSTI TUTI ON.

THE COURT: EMPLOYEES DON' T CGET TO SAY WHO WLL
REPRESENT THE EMPLOYEES. I TS THE REPRESENTATI VE WHO CGETS TO
SAY WHO W LL REPRESENT THE EMPLOYEES.

MR M LLER CERTAI NLY, THEY DO WHEN IT COVES TO
ELECTI ON TI ME, BECAUSE UNDER THE UTU | NTERNAL ORGANI ZATI ONAL
STRUCTURE, |F THE EMPLOYEES WANT TO HAVE A REFERENDUM EVERY
FOUR YEARS, THEY CAN EACH | NDI VI DUALLY CAST THEIR VOTES FOR THE
GENERAL CHAI RPERSON. SO IT"S A DEMOCRATI C STRUCTURE, BUT IT
NONETHELESS |'S AN ORGAN ZATI ONAL STRUCTURE THAT COVES W TH OUR
STATUS AS THE REPRESENTATIVE AND AS THE PARTY TO THESE
NEGOT| ATl ONS.

THE COURT: VELL, DOESN T THAT CREATE SOME FRI CTI ON
BETWEEN THE EMPLOYEES AND UTU? THE EMPLOYEES HAVE, FOR COCGENT
REASONS, | ASSUME, SAID, "WE WANT BARGAI NI NG ON THE SAME LEVEL

THAT THE CARRI ERS HAVE BARGAI NI NG VWE WANT SKI LLFUL
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REPRESENTATI VES. WE' RE GO NG TO PUT IN PLACE uTtu." | WOULD
| MAG NE. AND THEN EMPLOYEES HAVE SOVE CONFI DENCE THAT UTU W LL
BARGAIN IN GOOD FAITH ON THEIR BEHALF AND GET THE BEST DEALS
THAT THE BARGAI NI NG REPRESENTATI VE CAN GET, BECAUSE THAT' S WHAT
YQU DO YOU RE A BARGAI NI NG REPRESENTATI VE. YOU BARGAIN W TH
THE CARRI ERS ON BEHALF OF THE EMPLOYEES. CORRECT?

MR M LLER YES, YOUR HONOR, BUT --

THE COURT: DOES THAT GO OVER WELL W TH THE EMPLOYEES
WHEN UTU DECIDES ON I TS OMN THAT IT'S NOT GO NG TO HAVE, IT S
NOI' GO NG TO BE THE BARGAI NI NG REPRESENTATI VE FOR THE
EMPLOYEES, BUT IT'S GO NG TO ALLOW GENERAL COW TTEES TO DO
WHAT UTU, PURSUANT TO 2 FOURTH, HAS A LEGAL OBLI GATION TO DO?

MR CLARKE: YES, YOUR HONOR, BUT IN EXECUTING IT, WE
DO IT WTH A DEMOCRATI CALLY MAI NTAI NED CONSTI TUTI ON. I F THE
MEMBERSH P - -

THE COURT: THAT' S BEEN RATI FI ED BY THE MEMBERSH P.

MR. M LLER: YES, YOUR HONOR, AND EVERY FOUR YEARS WE
HAVE A QUADRENNI AL CONVENTI ON, AND ANYONE WHO WANTS TO AMEND | T
CAN DO | T THROUGH THE DELEGATES.

THE COURT: SO YOQU RE GO NG TO HAVE SOVE PECPLE
DI SSATI SFI ED AT ANY TI ME RI GHT?

MR M LLER YES, YOUR HONOR WE HAVE AT LEAST HALF
OF THEM MAD AT ANY ONE TI ME

THE COURT: THE SAME W TH FEDERAL JUDGES.

MR M LLER | REMEMBER TELLING A COURT ONCE IN A FAIR
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REPRESENTATI ON CASE, WHICH IS THE MOST COMMON WAY THAT WE GET
TO FEDERAL COURT, THAT UNIONS, | N ADJUSTING SENI ORI TY, ANYTIME
YOU ADJUST SENTORITY AS A RESULT OF A MERCER, THERE'S GO NG TO
BE W NNERS AND LOSERS, AND | SAID THE UNTON S I N THE SAME
POSITION AS TH S COURT, BECAUSE THE COURT MAKES, |F NOT

ENEM ES, AT LEAST LESS THAN FRI ENDS W TH APPROXI MATELY HALF THE
LI TI GANTS BEFORE | T.

THE COURT: THAT'S THE BENEFI T OF LI FE TENURE.

MR MLLER AND | RECALL THE JUDGE SAID HE NEVER DI D
HAVE TOO MUCH TROUBLE W TH NATURALI ZATI ONS, BUT BEYOND THAT, HE
KNEW WHAT | WAS TALKING ABQUT, AND THAT IS THE BALANCI NG THAT
THE UNI ON UNDERTAKES I N GOOD FAI TH. BUT THE UNION AS A
REPRESENTATIVE COVES TO THE TABLE WTH ALL OF ITS OM
JRGANIZATIONAL TRAPPINGS, JUST AS THESE RAI LROADS DO JUST AS
THESE RAI LROADS HAVE A RIGHT TO DESI GNATE WHO S GO NG TO
3ARGAIN FOR THEM AS A PARTY, THE UTU AS A CO EQUAL PARTY HAS A
RIGHT, AS A MATTER OF I TS OM | NTERNAL ORGANI ZATI ON AND
JEMOCRATICALLY MAI NTAINED ORGANI ZATION, HAS A RIGAT TO SAY HOW
THAT WLL BE CARRI ED QUT.

THE COURT: THE DI FFERENCE IS THAT THE CARRIERS AREN T
30UND BY THE RLA. THERE'S NO DULY APPO NTED REPRESENTATI VE ON
3EHALF OF THE CARRIERS AS A PART OF THE RLA H ERARCHY OF RULES
AND REGULATI ONS.

MR M LLER THAT 1S CORRECT, YCQOUR HONCOR

THE COURT: Rl GHT.
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MR M LLER ITS A MATTER OF THEIR OM CORPORATE
STATUS AND BYLAWS5, BUT NONETHELESS - -

THE COURT: VELL, IT S THEI R | NDUSTRY. THEY OMN THE
| NDUSTRY.

MR M LLER SURE, BUT --

THE COURT: | ASSUME -- WELL, | DON T KNON  WHAT IS
THE REASON? WHY AREN T THE CARRI ERS BOUND BY A DULY APPO NTED
BARGAI NI NG REPRESENTATI VE PURSUANT TO THE RLA? AS A MATTER OF
LAW.

MR MLLER BECAUSE NO ONE ELECTS THEM UNDER THE
AEG S OF THE FEDERAL GOVERNMENT.  THEY' RE ELECTED BY THE
SHAREHOLDERS AND BOARD OF DI RECTORS AND ALL THAT STUFF.

THE COURT: EXACTLY. SO THEY CAN PI CK WHCEVER THEY
WANT TO, WHI CH WAS THE CASE I N 800 LINE RIGHT? THS IS THE
FLIP-SIDE VERSION OF SO0 LINE, ISNT IT?

MR MLLER YES, YOUR HONOR, BUT | TH NK THAT WHAT |
SAI D ABOQUT SYMVETRY REMAI NS TRUE. TS NOTI' JUST THAT THEY' RE
IN A CORPCRATE FORM QUTSI DE OF THE FEDERAL LAW I T"S THAT THEY
ARE A PARTY WTH RESPECT TO NEGOTI ATI ONS THAT THEY HAVE A
RESPONSI BI LI TY TO UNDERTAKE |IN GOOD FAITH, JUST AS WE DO, AND
IT HAS ALWAYS SEEMED ODD TO OUR PECPLE. " VE BEEN ASKED ABOUT
| T BEFORE. VHY IS I T THAT THE RAI LROADS CAN ALWAYS GET QUT OF
NATI ONAL HANDLI NG IF THEY WANT TO, BUT THE UNIONS HAVEN T BEEN
ABLE TO? AND THERE'S NO GOOD ANSWER TO THAT, YOUR HONOR

THERE HAS NOT BEEN -- THE POSI TION OF THE BNSF --
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THE COURT: MOST COURTS HAVE TAKEN THE POSI TI ON THAT
El THER SIDE CAN OPT QUT OF NATIONAL HANDLI NG BEFCORE | T
COVMENCES. RI GHT?

MR M LLER THE COURTS HAVE ADDRESSED THAT STRAI GHT
UP, YOUR HONOR, AND, YES, THAT IS THE G ST OF THE ARGUVENT
HERE.

THE COURT: THAT'S THE G ST OF THE ARGUMENT.

MR M LLER THAT'S RIGHT, AND THE SO0 LINE CASE AND
THE GRAND TRUNK LINE ARE THE ONLY COURTS THAT HAVE DI RECTLY
ADDRESSED TH'S 2 THIRD QUESTION, AND THAT THE D. C. CRCUT
PRECEDENT THAT WE TALKED ABCUT, ATLANTIC COAST LINE, WAS
REFERRED TO, AND RI GHTLY SO BY THOSE COURTS AS THE LANGUAGE
RELI ED UPON AS DI CTA, BECAUSE REALLY WHAT WAS AT | SSUE WASN T
VWHO WAS THE REPRESENTATI VE. TS, WHAT | SSUES DO YQU HAVE TO
HAVE | N NATI ONAL HANDLI NG? THAT'S WHY BOTH THE 8TH CI RCU T AND
THE 6TH CIRCU T REFERRED TO THE LANGUAGE THAT THE CARRI ERS
REFERRED TO HERE AS DI CTA, BECAUSE | T WASN T PART OF THE RES
INTEGRA OF THE CASE. THE | SSUE WASN T, WHO ARE THE APPROPRI ATE
PARTIES? | T'S WHAT ARE THE APPROPRI ATE | SSUES?

THE COURT: AS A PRACTI CAL MATTER, WHO MADE THE
DECISION IN TH'S CASE, WAS I T UTryu, THAT THREE COW TTEES WOULD
REPRESENT THEMSELVES, OR DID THE THREE COWM TTEES PRESSURE UTU
TO MAKE THE DECI SION FOR THE COW TTEES?

MR MLLER  ARTICLE 91 OF OUR CONSTI TUTI ON PROVI DES

FOR THREE ASSCCI ATIONS OF DI STRICT GENERAL CHAI RPERSONS.
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DISTRICT 1 IS RAIL USA DISTRICT 2 IS CANADA, AND DI STRICT 3
'S OQUR BUS REPRESENTATI ON. THEY COVE TOGETHER EVERY FOUR YEARS
OR SO ITS THEIR OMN ORGANI ZATI ON AND THEY DETERM NE | F
THEY' RE GO NG TO CARRY QUT A CONCERTED WAGE- AND- RULE MOVEMENT.
ONCE THEY APPROVE A SECTION 6 NOTI CE AND DETERM NE TO GO DOMWN
THAT COURSE, THEN THERE'S A NATI ONAL NEGOTI ATI NG COW TTEE
APPO NTED BY THE | NTERNATI ONAL PRESI DENT OF THE UNI ON THAT
CARRI ES QUT NATI ONAL HANDLI NG BUT AS PART OF THAT ARTICLE 91,
ANY CGENERAL COW TTEE WHO WANTS TO OPT QUT OF NATI ONAL HANDLI NG
HAS THE RIGHT TO DO SO WTH THE APPROVAL CF A MAJORITY OF THE
REMAI NDER OF THE GENERAL CHAI RPERSONS | N THAT ASSOCI ATI ON, AND
THAT' S EXACTLY WHAT THESE THREE CENTLEMEN DI D HERE ON BEHALF OF
THEI R GENERAL COWM TTEES.

THE COURT: Rl GHT. SO THAT'S A LITTLE BI'T DI FFERENT,
THOUGH, FROM SAYI NG THAT UTU MADE THE DECI SION TO HAVE THREE
COW TTEES REPRESENT THEMBELVES, ISN T IT? OR IS THAT JUST A
PLAY ON WORDS? THAT'S THE ARGUVENT | N YOUR PAPERS | LOCKED AT.

MR M LLER YES, YOUR HONCR I GUESS WHEN | SAY UTU,
I MEAN UTU WTH ALL OF THE ATTENDANT ORGANI ZATI ONAL STRUCTURE,
VWH CH IS CH EFLY, WH CH CH EFLY PUTS THE BARGAI NI NG
RESPONSI BI LI TI ES AT THE DOOR OF THE GENERAL COW TTEE OF
ADJUSTMENT. IF ALL OF THE CENERAL COWM TTEES OF ADJUSTMENT,
RAIL USA, DETERM NE TO CARRY QUT A CONCERTED WAGE- AND- RULE
MOVEMENT, THEN, UNDER OUR | NTERNAL ORGANI ZATI ONAL STRUCTURE,

THE | NTERNATI ONAL PRESI DENT TARES OVER AND APPO NTS A NATI ONAL
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NEGOTI ATI NG COW TTEE. BUT EVEN W TH N THAT STRUCTURE, GENERAL
COW TTEES HAVE A RIGHT, WTH THE APPROVAL OF THE BALANCE OF
THE COW TTEES, TO OPT QUT AND TO KEEP THEI R ARTI CLE 85
JURI SDI CTI ON, AND THAT'S REALLY ALL THAT'S AT | SSUE HERE. THI S
'S JUST, UTU WANTS TO HAVE THE SAME DIGNITY AS A PARTY UNDER 2
TH RD AS THE CARRIERS HAVE AS A PARTY, AS TO WHO THEIR
REPRESENTATIVE |S GO NG TO BE, AND IT |ILL BEHOOVES THE CARRI ER
TO GET | NVOLVED.

I NOTICE IN THE REPLY THE SAVE ARGUMENT THAT, FRANKLY,
WE MADE, AND MR CLARKE, | BELIEVE, IS THE ONE WHO DI RECTLY
MADE | T, IN THE s0O LINE CASE, AND THAT IS, YOU CAN APPO NT
DONALD DUCK OR ANYONE ELSE, BUT THEY HAVE TO SIT THERE AT THAT
TABLE. VELL, THE 8TH CTRCUIT WASN T GO NG TO PUT UP W TH THAT,
BECAUSE THE WAY THE 8TH CIRCU T SAW I T, NO MATTER HOW YQU SLI CE
I T, THAT'S STILL NATIONAL HANDLI NG THAT YOU CANNOT OBLI GATE
THEM TO ENGAGE IN FOR THESE THREE CGENERAL COW TTEES, IN CUR
VI EW

THE COURT: THIS CASE IS SIMPLY ABQUT, THEN, THE
AUTHORITY OR NOTI' OF A PARTY TO MAKE A DESI GNATI ON PURSUANT TO
ARTICLE 2 TH RD? THAT'S IT?

MR M LLER THAT'S THE WAY WE SEE I T, YOUR HONCR

THE COURT: THIS COURT DOESN T HAVE TO ORDER NATI ONAL
BARGAI NI NG DCOES | T, OR NATI ONAL HANDLI NG?

MR MLLER NO YOUR HONOR. AS A MATTER OF FACT, ALL

THAT, THE WAY WE SEE IT, MW --
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THE COURT: | TH NK THE CARRIERS AGREE WTH YQU IN THE
REPLY. THE | SSUE HAS FOCUSED TO JUST THAT ONE PRECI SE
QUESTI ON, WHETHER OR NOT A PARTY, WHETHER OR NOT UTU HAS THE
AUTHORI TY TO DESI GNATE A REPRESENTATI VE PURSUANT TO ARTI CLE 2
THI RD.

MR M LLER RI GHT. | BELI EVE THAT THE CARRI ERS ARE
SEEKI NG | NJUNCTI VE RELI EF FROM THE COURT TO CRDER UTU IN OUR
CASE AND THE THREE GENERAL COWM TTEES I N THAT CASE TO ENGAGE | N
TH' S NATI ONAL HANDLI NG OR SO CALLED NATI ONAL HANDLI NG BUT W
MOTI ON ON BEHALF OF UTU IS FOR SUMVARY JUDGVENT AND DI SM SSAL
AND LET THE ACT OPERATE THE WAY THAT WE SAY. TW THIRD IS
PLAIN ON | TS FACE THAT, AS A PARTY, WE HAVE A RIGHT TO
DESI GNATE WHO WLL BE OUR REPRESENTATIVES IN THE EXECUTI ON OF
QUR OBLI GATI ONS UNDER THE ACT.

THE COURT: ALL RIGHT, AND THERE' S NOTHI NG IN YOUR
| NTERNAL CONSTI TUTI ON THAT MANDATES THAT THE REPRESENTATI VE,
PURSUANT TO 2 FOURTH, BE |INDEED THE | DENTI CAL REPRESENTATI VE
PURSUANT TO 2 TH RD?

MR M LLER THAT' S CORRECT, YOUR HONOR, EXCEPT TO SAY
THAT, UNDER 2 FOURTH AND 2 NINTH, UTU |S THE DULY DESI GNATED
REPRESENTATI VE FOR PURPOSES OF THE ACT. 2 TH RD ADDRESSES - -

THE COURT: AND THERE' S NOTHI NG THAT PRECLUDES THE
BARGAI NI NG REPRESENTATI VE FROM HAVI NG A BARGAI Nl NG AGENT.
THAT' S YOUR ARGUMENT?

MR M LLER ABSOLUTELY, YOUR HONOR, BECAUSE THAT'S 2
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THI RD. EACH PARTY GETS TO DESI GNATE WHO THEI R REPRESENTATI VES
ARE, FREE FROM CCERCI ON BY THE OTHER PARTY.

THE COURT:  WELL, THEN, WHAT'S WRONG WTH THE
CARRI ERS' ARGUMENT THAT "YOU CAN HAVE WHCEVER YOU WANT TO
REPRESENT YOQU, AND WE LL WELCOVE THEM AT THE BARGAI NI NG TABLE"?

MR M LLER BUT THAT WAS THE SAME THI NG THAT WE TRI ED
IN THE SO0 LINE CASE, AND THE 8TH CIRCU T REJECTED IT AS
CUTTING I T TOO FI NE. YOU RE SITTING AT THE TABLE. YOU RE I N
NATI ONAL  HANDLI NG WHETHER YQU HAVE DONALD DUCK OR BOB ALLEN,
I T MAKES NO DI FFERENCE. YQU STILL GET TO THE SAME PLACE.
YOU RE NOT ALLONED TO DO THAT BECAUSE YOU HAVE TO NEGOTI ATE
WTH WHOM THEY PICK, NOI VWHOM YQU PI CK

THE COURT: ALL RIGHT, THANK YQU, COUNSEL.

MR M LLER THANK YOU, YOUR HONCOR

THE COURT: ALL RIGHT, I'LL G VE THE CARRI ERS AND THE
COW TTEES A FEW M NUTES.

' M SORRY. I DDNT GVE YU A FEW M NUTES TO
H GHLI GHT ANY ADDI TI ONAL ARGUMENTS YOU WANT TO MAKE. ' M
FAM LI AR WTH YOUR ARGUMENTS. I F THERE'S SOVETH NG NEW YQU
W SH TO ADDRESS.

MR M LLER YOUR HONOR, I T'S NOTH NG NEW BUT |
DIDN' T REALLY EMPHASIZE I T IN MY REPLY AND | SAW THAT YQU
PICKED UP ON IT, AND THAT'S THE BUSI NESS ABOUT WE HAVE TO HAVE
SYSTEM W DE REPRESENTATI VES.

THE COURT: THE CRAFT- REPRESENTATI ON | SSUE.
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MR. MILLER: RIGHT.

THE COURT: THAT'S A VERY SIGNIFICANT ISSUE, ISNT IT?

MR M LLER I DON T TH NK SO, YOUR HONOR, BECAUSE |
THI NK THAT THEY' RE TURNING THE ACT ON I TS HEAD. THERE' S NO
QUESTI ON, UNDER 2 NI NTH, THAT UTU IS THE REPRESENTATI VE OF THE
SYSTEM W DE CRAFTS AND CLASSES.

THE COURT: I NCLUDI NG . . ?

MR M LLER VELL, [ NCLUDI NG PRI NCI PALLY, FIREMEN --

THE COURT: THERE'S NO DI STI NCTI ON BETWEEN CRAFTS AND
CLASSES, |S THERE? WE TALKED ABOUT THAT AT THE LAST HEARI NG
| LEFT WTH THE | MPRESSI ON THAT THERE'S NOT A MNAJCOR
DI STI NCTI ON.

MR M LLER THAT'S NOT' AN I SSUE IN TH' S CASE.
THERE' S NO QUESTI ON ABOUT THAT. BUT, YOUR HONCOR, THE CASES
THAT THEY CITE AND RELY UPON ARE NOT ABQUT THE ISSUES IN TH S
CASE. THE CI TATIONS ARE FROM THE NATI ONAL MEDI ATI ON BOARD, AND
THEY ARE, MOST OF THEM ARE DETERM NATI ONS MADE BY THE NATI ONAL
MEDIATION BOARD UNDER A THOROUGHLY DI SCREDI TED THEORY OF
PERM TTI NG CARRIERS I N MERGER SI TUATI ONS AND THE BOARD | TSELF
IN MERGER SI TUATIONS TO | NVOKE THE REPRESENTATI ON JURI SDI CTI ON
OF THE BOARD, VH CH WAS CLEARLY REJECTED BY THE EN BANC PANEL
JF THHS CTRCU T I N 1994. THAT' S QUT.

MOREOVER, |IT'S CLEAR FROM THAT DECI SION AND FROM THE
ACT | TSELF THE CARRI ERS HAVE ABSCLUTELY NO ROLE IN THE HANDLI NG

JF REPRESENTATI ON DI SPUTES. THEY ARE NOT EVEN AFFCRDED PARTY
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STATUS WHEN A REPRESENTATI ON DI SPUTE IS BEFORE THE NATI ONAL
MEDI ATI ON BOARD, AND ALL OF THAT ARGUMENT THAT HE'S GOT THAT' S
BASED UPON THE HANDLI NG OF REPRESENTATI ON DI SPUTES | S JUST
HOOEY, BECAUSE | T | NTRODUCES AN | SSUE THAT THEY DON T HAVE A
CLAI M ON. THEY ARE NOT PARTIES TO ANY REPRESENTATI ON DI SPUTE,
AND THE DECISION OF THHS G RCU T EN BANC IN 1994 MADE THAT
CLEAR, THAT THEY' RE QUT OF THAT, AND THAT WAS THE ONLY THI NG
THAT | FELT | QUGHT TO EMPHASI ZE ORALLY.

THE COURT: ALL RI GHT, THANK YQU.

YOU KNOW BEFORE | START WTH THE CARRI ERS AND THE
COWM TTEES, MAYBE I T'S THE APPROPRI ATE TIME TO G VE YOQU A
COUPLE OF M NUTES JUST TO TAKE A LOCK AT THE SOC LI NE CASE.
SINCE WE' RE TALKING ABOQUT SCO LINE NOW AND |I'LL G VE YQU A
COPY. | HAVE ANOTHER COPY. ' LL G VE YOU ANOTHER COCPY. THAT
MEANS YOU HAVE FOUR COPI ES. WE' LL G VE YOQU ONE MORE COPY OF
SO0 LI NE. I"LL G VE YQU A FEW M NUTES TO TAKE A LOCK AT THAT,
AND WE' LL FOCUS ON THAT BRI EFLY.

(RECESS)

THE COURT: MR MLLER, DD YOU WANT TO TAKE THE FI RST
CRACK AT JLJIDGE MJRPHY'S OGPINTON? IS THAT TH S CASE OR NOT?

MR M LLER YES, YOUR HONOR, AND IT SAYS VI RTUALLY
WHAT WE' RE ARGUI NG HERE - -

THE COURT: RI GHT.

MR M LLER -- | BELIEVE, AND IT WASN' T MATERI ALLY

CHANGED BY THE CIRCUI T, EXCEPT THAT | DO BELIEVE, AND | WAS
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JUST TAKING A LOOK AT THE 8TH CIRCUT'S OPINIQN, THAT THE
C RCU T BRUSHED AWAY THE | NCONCLUSI VE TREATMENT BY THE DI STRICT
COURT OF THE | SSUES THAT THE DI STRICT COURT TALKS ABQUT THAT --

THE COURT: EXCUSE ME ONE SECOND. | LEFT MY FILE.

"M SCRRY. GO AHEAD.

MR MLLER  WHERE THE COURT TALKS ABQUT SOO LINE' S
RIGHT TO SELECT | TS BARGAI NI NG REPRESENTATI VE THEREFORE DCES
NOI' RESOLVE THE QUESTION OF WHETHER I T'S OBLI GATED TO
PARTI Cl PATE | N NATI ONAL HANDLI NG BUT THE 8TH CIRCU T, ON THE
LAST PAGE OF ITS OPINNON, MADE I T CLEAR THAT ISN T GO NG TO BE
THE CASE --

THE COURT: RI GHT.

MR MLLER -- WHEN THEY SAID, IN SUM WE FIND THAT
THE RAI LROAD HAS NO DUTY UNDER THE RLA TO G VE NOTICE TO
NEGOTI ATE I TS WTHDRAWAL OF A NATI ONAL BARGAI NI NG
REPRESENTATI VE. THE RAI LROAD HAS A STATUTORY RIGHT TO
DESI GNATE | TS OMN REPRESENTATIVE, AND IT HAS NO OBLI GATION TO
ACCEPT NATI ONAL BARGAI NI NG IT I'S NOT BQUND BY NATI ONAL
NEGOTI ATION IN WHICH | T CHOOSES NOT' TO PARTI Cl PATE.

SO, PUTTING THE TWO OF THEM TOGETHER, | THI NK THAT IT
IS TH'S CASE, AND, FRANKLY, SO WAS THE GRAND TRUNK CASE, WH CH
WAS DEALT WTH IN A MJUCH MORE SUMVARY FASH ON, BECAUSE I T
REALLY ADOPTED, | NCORPORATED AND RELIED UPON JUDGE LAY' S
OPINNON OF THE 8TH CIRCU T IN THE s00 LI NE CASE. BUT THAT' S

VWHAT WE' VE BEEN SAYI NG YOUR HONOR, THAT THIS IS THE FIRST TI M
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IN THHS G RCUT WHEN THIS PRISTINE | SSUE OF WHO IS THE

APPROPRI ATE REPRESENTATIVE OF A PARTY UNDER 2 TH RD HAS BEEN
BEFORE THE COURT. | T WASN' T BEFORE THE COURT | N THE ATLANTIC
COAST LI NE CASE. I T WAS DI CTA THE LANGUAGE THERE 1S DI CTA,
BECAUSE WHAT WAS AT | SSUE THERE WAS, WHAT | SSUES DO YOU HAVE TO
HANDLE? |IT WASN' T AT ISSUE IN THE DELAWARE & HUDSON CASE. THE
| SSUE THERE WAS, | T DODN T HAVE A THHNG IN THE WORLD TO DO W TH
WHO S THE APPROPRI ATE PARTY. | T"S WHETHER OR NOT THE UNI ON
COULD SELECTI VELY STRI KE AFTER NATI ONAL HANDLI NG AND I N THE
ALTON & SOUTHERN CASE, THERE YOU HAD THE PARTY, THE BROTHERHOCD
OF MAI NTENANCE OF WAY EMPLOYEES, JUST LIKE UTU HERE, SAYI NG
"WE' RE NOT GO NG | NTO NATI ONAL HANDLING " THAT'S NOT TH S
CASE. UTU AS A PARTY IS I N NATI ONAL HANDLI NG BUT UNDER | TS
OWN | NTERNAL ORGANI ZATI ONAL STRUCTURE, | TS CORRELATIVE RIGHT TO
DESI GNATE | TS OMN REPRESENTATI VES, THREE OF THE GENERAL

COWM TTEES OF ADJUSTMENT HAVE CHOSEN, AS IS THEIR RIGHT, TO OPT
QUT OF NATI ONAL HANDLI NG WE SEE IT AS PRESENTI NG THE

| DENTI CAL | SSUE THAT WAS PRESENTED IN THE sOC LINE CASE AND IN
THE GRAND TRUNK CASE.

AND AGAIN, YOUR HONOR, I F THE LAW AND 2 THI RD HAVE ANY
SYMMETRY, | T HAS TO BE | NTERPRETED SIM LARLY WTH RESPECT TO
BOTH PARTI ES. AND, YOUR HONCOR, | ALWAYS FOUND | T AVAZI NG THAT
THE CARRI ER CAN ARGUE WHAT | T DCES ABQUT 2 TH RD. TWO TH RD
AND 2 FOURTH AND 2 NI NTH WERE PUT INTO THI S ACT IN 1934

BECAUSE, NOT BECAUSE OF CONDUCT OF THE UNI ON, BUT BECAUSE OF
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CONDUCT OF RAI LROADS WHO WERE GO NG AROUND AND REFUSI NG TO
TREAT WTH THE DESI GNATED REPRESENTATI VE, AND THEY WERE
CREATING THEIR OMWN YELLOW DOG RUMP UNIONS THAT THEY WERE
NEGOTI ATI NG W TH. TWO TH RD, 2 FOURTH, AND TWO NI NTH WERE
| NTENDED TO DEAL W TH THAT | SSUE. I T WAS ESSENTI ALLY -- AND
MR. CLARKE DCES A NICE JOB IN GO NG OVER THE TESTI MONY OF
SEORGE HARRI SON AND THE COWM SSI ONER, EASTMVAN, AT THAT TI ME.

THE COURT: I T"S VERY | NTERESTI NG

MR M LLER SO THE CARRI ERS WERE THE ONES WHO FI RST
OBTAINED THE BENEFIT OF THHS RIGHT TO OPT QUT, BECAUSE, AS
JUDGE LAY SAID AND AS JUDGE NELSON SAID TO ME IN THE 6TH
C RCU T, THE STATUTE SAYS WHAT I T SAYS, AND IT SAYS THAT
NEI THER PARTY SHALL | NTERFERE WTH THE OTHER S CHO CE OF
REPRESENTATI VE. AND THAT'S ALL WE RE ASKING FOR HERE, IS AN
IVEN APPLI CATION OF 2 THIRD, JUST AS IT WAS APPLIED FOR THE
CARRIERS' BENEFIT IN THE 8TH AND 6TH CI RCU TS, NOW THAT THE
ISSUE |'S FINALLY PRI STINELY PRESENTED IN THI'S DI STRICT AND I N
TH'S CCRCUT, AND THAT THE DECI SI ON BE MADE SI M LARLY.

THE COURT: ALL RIGHT, THANK YQU, GCOUNSEL.

YES, COUNSEL.

MR MIUNRO THANK YOU, YOUR HONCOR

THE COURT: GO0OD MORNI NG

MR MUNRO GOOD MORNI NG

THE COURT: VWHAT ABOQUT SO0 LI NE?

MR MUNRO "M AFRAID | HAVE TO RESPECTFULLY DI SAGREE
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WTH MY COLLEAGUE, MR M LLER | DO NOT BELI EVE THAT THE S00
LINE CASE IS TH S CASE. I TS I MPORTANT, YOUR HONOR, AND |
THINK THE COURT WAS ON THE RIGAT TRACK W TH YOUR FI RST QUESTI ON
TO MR MLLER WHO IS THE REPRESENTATIVE HERE? THE
REPRESENTATI VE OF THE EMPLOYEES - -

THE COURT:  WELL, THE FIRST QUESTION IS: WO S THE
PARTY? THE PARTIEs ARE WHO? THE CARRIER AND (PAUSE)} --

MR MUNRO  AND THE EMPLOYEES, YOUR HONCR

THE COURT: AND THE EMPLOYEES. AND NOT UTU?

MR MUNRO EXACTLY.

THE COURT: UTU | S NOT A PARTY. DOES THE CONSTI TUTI ON
OR DOES THE RLA SAY THAT? THE RLA DOESN T DEFI NE PARTIES AT
aLL, DOES I T?

MR MUNRO IT DOESN T DEFI NE PARTIES, YOUR HONOR, BUT
I T DOES DEFI NE WHO THE RELEVANT PLAYERS ARE HERE. THERE ARE
IMPLOYEES AND THERE ARE REPRESENTATI VES, AND |IF YOU READ THE
STATUTE, | T MJUST BE SPEAKI NG OF EMPLOYEES WHEN | T TALKS ABCUT
ARTIES IN 2 THI RD. IT SAYS IN SECTION 2 FOURTH, THE MAJORITY
JF ANY CRAFT OR CLASS OF EMPLOYEES SHALL HAVE THE RIGAT TO
JETERMINE WHO SHALL BE THE REPRESENTATI VE OF THE CRAFT OR
LASS.

THE COURT : R GHT, BUT THAT'S, THEY' RE TALKI NG ABCQUT
"HE 2 FOURTH REPRESENTATI VE, OR 2 N NTH.

MR MINRO EXACTLY. IF YOU READ THAT AND THEN YQU

LOOK BACK AT 2 THRD, WHAT YOU SEE IS, | T SAYS, REPRESENTATI VES
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SHALL BE DESI GNATED BY THE RESPECTI VE PARTIES W THOUT
| NTERFERENCE OR COERCI O\ NOW THAT COULD - -

THE COURT: | T"S STRANGE THE WORD "PARTY" |S NOT
DEFI NED. AT LEAST |1'VE NOT' BEEN ABLE TO FIND A DEFIN TION OF
PARTY.

MR MUNRO T IS NOI, YOUR HONOR, BUT | BELI EVE THAT
THE ONLY WAY TO READ THOSE TWO SECTI ONS CONSI STENTLY IS TO SAY
THAT THE EMPLOYEES ARE PARTIES, BECAUSE, YOUR HONOR, AS YQU
PO NTED QUT, OTHERW SE YQU RE FORCED TO TH NK THAT THE
BARGAI Nl NG REPRESENTATI VE SHALL CHOOSE THE BARGAI NI NG
REPRESENTATI VE, AND THAT JUST DCESN T MAKE ANY SENSE, YOUR
HONOR, ESPECI ALLY IN LIGHT OF 2 FOURTH S LANGUAGE THAT IT IS
THE MAJORITY OF THE EVMPLOYEES THAT CHOOSES THE REPRESENTATI VE.
|F THAT'S THE CASE, THEN WHAT 2 THIRD IS SAYING | S THAT THAT 2
FOURTH CHO CE OF A REPRESENTATI VE SHALL BE MADE W THOUT
| NTERFERENCE. THAT'S ALL I T'S SAYI NG SO THE EMPLOYEES ARE
THE PARTY HERE, YOUR HONCOR

NOW THAT SORT OF STRUCTURE - -

THE COURT: VELL, YOQU MAY BE CORRECT, BECAUSE REPLETE
THROUGHOQUT THIS RLA, | MEAN, THERE ARE ONLY REFERENCES El THER
TO THE CARRIER OR TO WHAT? EMPLOYEES.

MR, MUNRO EXACTLY, YOUR HONOR

THE COURT: AND NOT THE BARGAI NI NG ACENT.

MR MUNRO | T"S ALMOST TOO COWVPLI CATED TO FOLLOW MR

M LLER S ARGUMENT. THERE ARE EMPLOYEES AND THEI R
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REPRESENTATI VES. TO SAY THAT THE REPRESENTATI VE | S CHOOSI NG A
REPRESENTATI VE JUST DOESN T MARE ANY SENSE.

THE COURT: VELL, UNLESS THE BARGAI NI NG REPRESENTATI VE
I'S | NDEED THE PARTY. I MEAN, WHY CAN T THAT BE THE CASE,
THOUGH? THE EMPLOYEES BAND TOGETHER TO APPO NT SOVEONE TO
SPEAK FOR THEM THEY WANT SOVEONE TO GET THE BEST DEAL FOR
THEM

MR MUNRQO THEY HAVE, YOUR HONOR

THE COURT: RIGHT, AND IT'S THE BARGAI NI NG
REPRESENTATI VE. BUT THE BARGAI NI NG REPRESENTATI VE, FOR
WHATEVER REASONS, DETERM NES THAT IT'S MORE APPRCOPRI ATE TO HAVE
GENERAL COW TTEES ADVOCATE FOR PURELY LOCAL | SSUES AT NATI ONAL
HANDLI NG AND LET THE CGENERAL COWM TTEES NEGOTI ATE FOR
THEMSELVES. VWHAT'S, | MEAN, VWHAT' S WRONG W TH THAT?

MR MUNRQO BECAUSE, YOUR HONOR, THE EMPLOYEES ARE
ONLY ENTI TLED TO ONE REPRESENTATI VE.

THE COURT: SAYS WHO?

MR MUNRC SAYS THE RAI LWAY LABOR ACT, YOUR HONOR

THE COURT: WHERE DOES | T SAY THAT?

MR MINRC I'T SAYS THE MAJORITY OF ANY CRAFT OR CLASS
SHALL HAVE A RIGHT TO DETERM NE WHO SHALL BE THE REPRESENTATI VE
OF THE CRAFT OR CLASS.

THE COURT: WHERE ARE YOU READI NG FROW?

MR MUNRC SECTION 2 FOURTH, YOUR HONOR THE SAME

JANGUAGE APPEARS IN SECTION 2 NINTH, AND IT'S CLEAR AND
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COWM SSI ONER EASTMVAN, THE TESTI MONY THAT MR CLARKE RELIES ON,
IS CLEAR, 1S CRYSTAL-CLEAR, THAT THE RAILWAY LABOR ACT
CONTEMPLATES A SINGLE, SYSTEM W DE REPRESENTATIVE, AND | DON T
TH NK THERE CAN BE ANY DEBATE ABOUT THAT, YQOUR HONOR THE
NATI ONAL MEDI ATI ON BOARD OPI NI ONS ARE ABSCLUTELY CLEAR ON THAT
AS VELL. THEY' RE ONLY ENTI TLED TO ONE REPRESENTATI VE, YOUR
HONOR, AND THEY HAVE PI CKED IT. THEY ADMT IT. THEY Pl CKED
THE UTU IN TH S CASE. THAT IS THEI R REPRESENTATI VE.

THE COURT: SO THAT PRECLUDES REPRESENTATI ON BY THE
UTU |IN CONJUNCTION WTH THE CGENERAL COW TTEES UNDER 2 TH RD,
THEN?

MR MUNRO THE GENERAL COW TTEES, YOUR HONOR, ARE
THE UTU. THEY' RE DERI VATI VE OF THE UTU. ANY AUTHORI TY OR
PONER OR BARGAI NING RIGHTS THAT THE CENERAL COW TTEES HAVE ARE
ENTI RELY DERI VATI VE OF THE UTU. so WHEN THEY SAY, "WE' VE
SELECTED THE GENERAL COW TTEES AS OUR BARGAI NI NG
REPRESENTATI VE, " THEY' RE REALLY JUST SAYI NG THAT "WE SELECTED A
BARGAI Nl NG REPRESENTATI VE. " I T'S SORT OF HYDRA- HEADED. TS
SORT OF MULTI PLE SPOKESMEN, AND THEY' RE ENTI TLED TO DO THAT,
YOUR HONCR THEY ARE ENTITLED TO SAY, "WE WANT TO SELECT A
BARGAI NI NG REPRESENTATI VE, " THE UTU, THAT HAS THAT SORT OF
MULTI FACETED STRUCTURE, BUT NEVERTHELESS - -

THE COURT: BUT IF YOUR ARGUMENT | S CORRECT, | T MEANS
THAT I N ALL BARGAI NI NG CASES THE EMPLOYEES WOULD HAVE NO CHO CE

AT ALL BUT TO HAVE | TS DULY APPO NTED BARGAI NI NG REPRESENTATI VE
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BARGAI N FOR THE EMPLOYEES | N ALL CASES.

MR MUNRO  ABSCLUTELY, YOUR HONCR THEY HAVE TO

THE COURT: VELL, THERE'S NO NEED FOR 2 TH RD, THEN.

MR MUNRO NO, YOUR HONCR VWHAT 2 THI RD PROTECTS 1S
THEIR RIGHT TO CHOOSE A REPRESENTATI VE FREE OF CCERCI ON. [T
DOESN T SAY THAT THEY CAN CHOOSE ANY REPRESENTATI VE OF
WHATEVER, YOU KNOW WTH LIMTED AUTHORITY OR --

THE COURT: BUT 2 TH RD, YOU RE NOT' ASKING ME TO READ
2 THRD TO MEAN THAT THE REPRESENTATI VE CHOSEN BY THE EMPLOYEES
MJUST BE THE DULY APPO NTED BARGAI NI NG REPRESENTATI VE, ARE YQOU?

MR MUNRQO VELL, IN ESSENCE, |IT HAS TO BE, YOUR
HONOR, BECAUSE EVEN THEN - -

THE COURT :  WELL, THEN THE EMPLOYEES NEVER HAVE A
CHO CE. TWO TH RD IS MEANI NGLESS, THEN. VWHY HAVE 2 TH RD?
THAT'S WHY | WAS ASKI NG THE QUESTI ON. TWO FOURTH PUTS | N PLACE
THE BARGAI NI NG REPRESENTATI VE FOR THE UN ONS. CORRECT?

MR MIRO : CORRECT.

THE COURT: WHY HAVE A 2 TH RD THAT PERTAINS TO
EMPLOYEES IF 2 TH RD, ACCORDI NG TO YOU, MEANS THAT THE PARTY
APPO NTED OR REPRESENTED BY THE EMPLOYEES MJUST ALWAYS BE THE
BARGAI NI NG REPRESENTATI VE? | T'S MEAN NGLESS.

MR MUNRO NO, YOUR HONCOR

THE COURT: IT DOESN T G VE THEM A CHO CE.

MR MUNRO "M SCRRY, YOUR HONCR I T DCES. WHAT?2

FOURTH MEANS |S THAT IT'S THE MAJORITY THAT SELECTS A SI NGULAR
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REPRESENTATI VE.

THE COURT: Rl GHT.

MR MUNRO: TWO TH RD MAKES | T CLEAR THAT YQU CAN T
HAVE THESE SORTS OF YELLOWDOG UNIONS THAT MR M LLER WAS
SPEAKI NG ABQUT EARLI ER I T SAYS THAT THAT CHO CE, THAT 2
FOURTH CHO CE BY THE EMPLOYEES, SHALL BE PROTECTED, YOU CAN T
| NTERFERE OR COERCE THE EMPLOYEES | NTO SELECTI NG A CERTAI N KI ND
OF REPRESENTATI VE. NOW "M NOT' SUGGESTI NG THAT THE EMPLOYEES
SPOKESMVAN, THE PERSON WHO SHOAS UP TO THE BARGAI NI NG SESSI ON,
HAS TO BE THE UTU IN sOoME SORT OF CENERAL CORPCRATE SENSE. |
MEAN, ULTI MATELY, YOQU HAVE TO TALK AT THE BARGAI NI NG TABLE
THROUGH AN | NDI VI DUAL.

THE COURT: THAT' S WHAT WE' RE TALKI NG ABQUT HERE,
THOUGH. THAT' S EXACTLY VWHAT WE RE TALKI NG ABQUT. THAT' S ALL
THEY' RE TALKI NG ABQUT: "W WANT TO BE ABLE TO | DENTI FY THE
?EOPLE TO REPRESENT US AT THE TABLE." SO WE RE | N AGREEMENT ON
THAT.

MR MUNROC  ABSOLUTELY, YOUR HONOR, AND THEY WANT TO
SEND THE UTU, BUT THEY WANT TO SEND THE UTU IN THE FORM OF
AULTIPLE GENERAL COW TTEES. AND, YOUR HONOR, WE' RE NOT
JBJECTING TO THAT. WE' RE NOT SAYI NG YOU CAN T BARGAIN THROUGH
(HE UTU. YOU CAN T BARGAIN THROUGH THE GENERAL COWM TTEES.

BUT THE PROBLEM IS, YOUR HONOR, THAT WHAT THEY' RE
XJGESTING IS THAT THEIR RIGAT TO SELECT, TO | DENTIFY A

IEPRESENTATIVE ALLOAS THEM TO THEN CHOOSE NOT TO BARGAI N
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LI NE. AND THE REASON WHY THE SO0 LINE CASE DOESN T APPLY HERE,
THE REASON WHY IT IS NOI' ANALOGQUS TO THI S CASE | S BECAUSE OF
WHO THE PLAYERS ARE.

THE COURT: VWHY CAN T THEY BARGAI N NATI ONALLY W TH
THEI R OAN REPRESENTATI VE, SOVEONE OTHER THAN UTU?

MR MUNRO BECAUSE THEY' VE SELECTED THE UTU AND THE
UTU IS THEIR DULY DESI GNATED REPRESENTATI VE, YQOUR HONCR THE
UTU IS COWOSED OF GENERAL COW TTEES, AND THOSE COW TTEES CAN
COVE AND BARGAI N NATI ONALLY. VWE TALKED ABQUT THI S LAST TI ME
WHEN MR M LLER SAYS THAT THE 8TH CIRCUI T SAI D THAT JUST SAYI NG
THAT DONALD DUCK CAN COVE IS NOI' GOOD ENOUGH, WELL, | SUBM T
THAT IT IS, YOUR HONOR, BECAUSE WHEN THE GENERAL COWM TTEES
COME TO THE NATIONAL BOARD, |F THEY ALL COME TOGETHER W TH
AUTHORI TY TO BARGAIN FOR EI THER A NATI ONAL AGREEMENT OR LOCAL
AGREEMENT, OR SOVE COMBI NATION OF THE TWO, THAT FULFILLS THEIR
CBLI GATI ONS UNDER BOTH 2 THIRD AND 2 FIRST, YOUR HONCR IN
OTHER WORDS, ATLANTI C COAST LINE AND SECTION 2 THH RD ARE NOT
| NCONSI STENT. YOU DON' T HAVE TO SAY THAT SECTION 2 TH RD
TRUWPS | T.

THE COURT: VELL, ATLANTIC COAST LINE DIDN T ADDRESS
AT ALL 2 THI RD.

MR MUNRO THAT' S CORRECT, YOUR HONOR

THE COURT: RIGHT, AND SO I'M WRITING ON A CLEAN

SLATE. THE QUESTION IS WHETHER | SHOULD ACCORD SOME DEFERENCE
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TO JUDGE HOGAN S CPI NI ON. THAT'S THE ONLY QUESTI ON. I TS NOT
BI NDI NG ON ME.

MR. MUNRO: W TH RESPECT, YOUR HONOR, THE ISSUE IS
VWHETHER ATLANTI C COAST LINE SURVI VES, BECAUSE THEIR SECTION 2
THI RD ARGUMENT REQUI RES OVERRULI NG IF I CAN EXPLAIN WHY, YOUR
HONCR. VWHAT THEY' RE SAYING IS THAT THE SECTION 2 TH RD RI GHT
TO SELECT A REPRESENTATIVE, THE IDENTITY OF THAT
REPRESENTATI VE, THEY' RE SAYING "WE DON T WANT THE NATI ONAL
REPRESENTATI VE. WE WANT OTHER PEOPLE." | F THAT WERE THE CASE,
VWHAT THAT WOULD MEAN |S, SO LONG AS YOQU CHOCSE LOCAL
REPRESENTATI VES, YOU DON T HAVE TO ENGAGE | N NATI ONAL HANDLI NG
EVEN, YOUR HONOR, AND THIS IS THE KEY PO NT --

THE COURT: | DON T UNDERSTAND THAT TO BE THE CASE,
THOUGH. VWHY CAN T YOU CHOOSE LOCAL REPRESENTATIVES AND G VE
THEM A NMANDATE TO PARTI Cl PATE | N NATI ONAL HANDLI NG? WHY ARE
THEY NECESSARILY | NCONSI STENT?

MR MUNRO THEY' RE NOTI, YOUR HONOR, AND THAT'S WY
PO NT. IF YOQU SAY THAT SECTION 2 TH RD TRUWMPS ATLANTI C CQOAST
LINE, THAT IT'S AN EXCEPTION TO ATLANTI C COAST LINE, WHAT
YOU RE REALLY SAYING IS --

THE COURT:  WELL, SECTION 2 TH RD WASN T ADDRESSED BY
ATLANTI C COAST LI NE. I T"S NOI' PRECEDENT FOR WHAT WE' RE TALKI NG
ABQUT TCODAY. THIS IS A NEWISSUE IN TH S JURI SDI CTI ON, WHETHER
OR NOT A PARTY CAN SELECT A REPRESENTATI VE PURSUANT TO 2 TH RD.

THAT WASN T ADDRESSED BY ATLANTI C COAST LINE AT ALL. IFIT
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WAS, TELL ME WHERE I T WAS. I"VE READ IT A NUMBER OF TIMES. IT
WASN T.

MR MUNRO THE ANSWER TO THE SECTION 2 TH RD --

THE COURT:  ATLANTI C COAST LINE WAS ABCQUT NATI ONAL
HANDLI NG

MR MUNRO ABSOLUTELY, YOUR HONOR

THE COURT: AND THAT'S DI FFERENT FROM WHAT WE HAVE
BEFORE THIS COURT, ISN T IT?

MR MUNRO LET ME TRY COM NG AT | T TH S WAY.

THE COURT: NO IN YOUR REPLY BRI EF, YOU SAID THE
ONLY | SSUE BEFORE THIS COURT IS WHETHER OR NOT UTU HAS THE
AUTHORI TY TO SELECT A REPRESENTATI VE PURSUANT TO 2 THI RD.
THAT' S WHAT YQU SAI D. RI GHT?

MR MUNRO | TH NK THAT THAT, THAT A KEY PART OF TH' S
(CASE TURNS ON THAT QUESTI ON, YOUR HONCR, BUT --

THE COURT: THAT' S WHAT YOQU SAID, THOUGH, THE ONLY
1 SSUE. YOU WERE EMPHATIC, THE ONLY |ISSUE, |IN YOUR REPLY BRI EF,
THE ONLY | SSUE BEFORE THE COURT, AND I'LL CGET IT.

MR MUNRO G VEN THAT THEY HAVE - -

THE COURT: JUST A M NUTE, JUST A M NUTE.

| BELIEVE IT'S IN YOUR REPLY BRIEF TO -- IT'S IN THE
IYOST RECENTLY FI LED REPLY BRI EF. LET ME FI ND THAT.

MAYBE | T'S NOT YOUR REPLY BRI EF. MAYBE IT'S I N YOUR
PRI NCl PAL SUBM SSI O\

MR MUNRO YOUR HONOR, |'M WLLING TO CONCEDE THAT
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THE SECTION 2 THHRD PO NT IS CR TI CAL HERE - -

THE COURT: ALL RI GHT.

MR MUNRQO -- BUT THE REASON IT IS --

THE COURT: TS IN YOUR SUPPLEMENTAL MEMORANDUM OF
PO NTS AND AUTHORI TIES, AND I N YOUR | NTRCDUCTI ON, PAGE 1, THE
ISSUE IN THIS CASE IS WHETHER UTU, THE EXCLUSI VE DULY
DESI GNATED REPRESENTATIVE OF THE CARRI ERS EMPLOYEES, IS
CBLI GATED TO ENGACGE | N COLLECTI VE BARGAI NING ON BEHALF OF THE
EMPLOYEES AND WHETHER I T HAS THE AUTHORI TY TO SELECT A
REPRESENTATI VE. THAT' S I T. |F I WERE TO SAY THAT THE UTU AS A
PARTY HAS A RIGHT TO APPAO NT A REPRESENTATI VE PURSUANT TO 2
TH RD, THEN THAT WOULD, OF COURSE, MEAN THAT | WOULD DENY YOUR
REQUEST FOR -- WELL, WHAT IS THE RELIEF THAT YOU RE ASKI NG ME
TO GRANT?  WHAT IS THE PRECI SE RELI EF?

MR MUNRO WE' RE ASKI NG FOR DECLARATCORY AND
| NJUNCTI VE RELI EF REQUI RI NG NATI ONAL HANDLI NG OF THE CURRENT
SECTION 6 NOTI CES, YOUR HONCR

THE COURT: ALL RI GHT.

MR MUNRQO NOW THE REASON -- LET ME TRY I T TH S WAY.
THE REASON VHY - -

THE COURT: BUT YOU VE JUST TOLD ME, THOUGH, THAT THEY
HAVE A LOCAL REPRESENTATI VE WHO CAN PARTI Cl PATE I N NATI ONAL
HANDLI NG SO |I'M GRANTI NG YQUR RELI EF. | F I SAY THEY HAVE THE
AUTHORI TY TO APPA NT A REPRESENTATI VE PURSUANT TO 2 THI RD AND

ORDER THEM TO PARTI Cl PATE | N NATI ONAL HANDLI NG WHAT'S WWRONG
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WTH THAT CONCLUSI ON?

MR MUNRO: THAT'S PERFECTLY FINE, YOUR HONOR THEY
CAN APPA NT WHATEVER REPRESENTATI VE THEY WANT, BUT WHOEVER THAT
REPRESENTATI VE IS HAS TO PARTI Cl PATE | N NATI ONAL HANDLI NG
TH'S IS THE PO NT. THE TWO ARE CONSI STENT, YOUR HONOR YQU
CAN HAVE A SECTION 2 THIRD RI GHT AND STILL HAVE OBLI GATORY
NATI ONAL HANDLI NG AND THE REASQN, YOUR HONOR, WHICH |I'M
AFRAI D I WAS UNCLEAR ABQUT LAST TIME, AND | APOLOQ ZE TO THE
COURT FOR THAT, 1S THAT JUST BECAUSE THE CARRI ERS ARE | NSI STI NG
ON A NATI ONAL AGREEMENT, JUST BECAUSE THEY WANT A NATI ONAL
AGREEMENT, | F THEY CHOOSE A COLLECTI ON OF LOCAL REPRESENTATI VES
AND WE SAY THEY HAVE TO COME TO NATI ONAL HANDLING AND I TS
OBLI GATORY, THEY' RE STILL ENTITLED TO BARGAIN FOR LOCAL
AGREEMENTS.

THE COURT: MR M LLER, WHAT WOULD BE WRONG W TH THAT
DI RECTI VE, YOU HAVE THE AUTHORI TY TO APPA NT YOUR
REPRESENTATI VES AND PARTI Cl PATE | N NATI ONAL HANDLI NG?

MR M LLER YOUR HONOR, THERE'S A PRACTI CAL PRCBLEM
WITH | T, BECAUSE THE NATI ONAL NEGOTI ATI NG COW TTEES REACHED A
TENTATI VE AGREEMENT W TH THESE CARRI ERS AND THESE THREE CENERAL
COMMITTEES HAVE NOT. MOREOVER, | T UTTERLY --

THE COURT: BUT THAT CAN BE RESOLVED | F THEY GO BACK

TO THE BARGAI NING TABLE, CAN T IT?

MR MLLER VELL, THEY'D BE GO NG BACK TO THE

BARGAI NI NG TABLE WTH THREE PECPLE THEY DON T WANT TO.
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THE COURT: BUT THAT'S ALL RI GHT. IF 1 G VE YOU THE
RELI EF YOU RE SEEKING WHICH IS ONLY THE AUTHORITY TO APPO NT
YOUR OMN REPRESENTATI VES TO REPRESENT YOU AT NATI ONAL HANDLI NG
| T JUST MEANS THAT THEY WORK OVER THE HCOLI DAYS AND TRY TO REACH
AGREEMENT TO DO WHAT? AVAO D STRIKES, WH CH IS ALL THE RLA IS
ABOUT.

MR MLLER | TH NK, YOUR HONOR, |'D PROBABLY BETTER
LET MR CLARKE DEAL WTH THAT, BECAUSE HE REPRESENTS THE
GENERAL COWM TTEES, BECAUSE | T AFFECTS THEM

THE COURT: |'M JUST |INTERESTED IN THE ANSWER TO THI S.
THE PCDIUM | S BI G ENOUGH FOR THREE LAWERS.

MR MLLER |IT ALSO FAILS TO -- IT REWRI TES THE UTU
CONSTI TUTI ON. | MEAN, THE UTU CONSTITUTION IS WHAT IT IS WE
COME TO THE TABLE AS A REPRESENTATIVE W TH AN | NTERNAL
CRGANI ZATI ONAL  STRUCTURE. TH'S ISN T LIKE THAT Al RLI NE CASE
THAT HE C TED WHERE THERE WAS A PROVI SION VWH CH SAYS YQOU CANNOT
AGREE TO A CREW OF LESS THAN THREE ON AN Al RPLANE. VE' RE NOT
THRON NG ANYTHI NG OQUT ON SUBSTANTI VE NEGOTI ATI ONS, BUT WE HAVE
A STRUCTURE WE' RE ENTI TLED TO AND THAT WE' VE HAD FOR YEARS AND
YEARS.

THE COURT: | UNDERSTAND WHAT YOU RE ASKI NG FOR

WHAT WOULD BE WRONG W TH THAT DI RECTI VE, MR CLARKE?

MR CLARKE: YOUR HONOR, | F I CAN GO BACK A SECOND.

THE COURT: SURE.

MR CLARKE: | F YQU NOTICED, IN THE SO0 LINE CASE, |
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WAS COUNSEL BEFORE JUDGE MJURPHY.

THE COURT: YES, | NOTI CED.

MR CLARKE: MY FIRM ALSO HANDLED I'T IN THE COURT OF
APPEALS, AND AT THAT TIME WE WERE TAKING THE SAME PCSI TI ON THAT
THE CARRIERS ARE TAKING WHAT'S THE PROBLEM W TH HAVI NG S00
LINE SIT AT THE NATIONAL TABLE SO WE CAN NEGOTI ATE TH S
NATI ONAL AGREEMENT? NOW | GUESS IT'S ONE OF THESE THI NGS
VWHERE WE BECOVE W SER AFTER LOSI NG THE CASE, BUT WHAT HAS
OCCURRED WHEN WE LOOK AT THIS IS, THE TWO ARE | NCOVPATI BLE, AND
THIS IS WHAT THIS WHOLE THI NG | S ABQUT. THIS IS WHY THE B8TH
CRCUT WENT TO 2 TH RD AND CENTERED ON 2 TH RD, AND NEVER
LOCKED AT JUDGE MURPHY'S ANALYSI S OF THE PRACTI CAL
APPROPRI ATENESS OR THE 2 THH RD ANALYSI S.

WE' VE AGREED THROUGHOUT THI'S THAT 2 FIRST IS AN
ELEMENT THAT THE COURT HAS TO LOCK AT, BUT THE PROBLEM THAT YQU
HAVE IS, |F YOU TAKE AND REQUI RE AN ORGANI ZATI ON OR CGROUPS OF
PECPLE WHO REPRESENT DI FFERENT GROUPS AND REQUI RE THEM TO
PARTI Cl PATE | N A NATI ONAL- BARGAI NI NG SETTING WHAT YOU RE
REQUI RING IS THAT THEY NEGOTI ATE TOMRDS A SI NGLE AGREEMENT,
AND YOU CANNOT, UNDER DELAWARE & HUDSON AND THE LAW THAT' S BEEN
DEVELOPED QUI TE EXTENSI VELY ON TH S CONCEPT UNDER THE NATI ONAL
LABOR RELATIONS ACT, ONE CARRIER, ONE COVPANY, ONE UNION, ONE
REPRESENTATI VE, NO MATTER WHO IT IS, CANNOI REFUSE TO ENTER
INTO THE SI NGLE AGREEMENT BECAUSE THEY HAVE AN | SSUE THAT' S

UNI QUE TO THEM THAT THEY WANT TO HANDLE.
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THE COURT: SO, IN OTHER WORDS, YOQU HAVEN T
ACCOWPLI SHED ANYTHING THEN, IF | SAY YOU HAVE THE AUTHORITY TO
APPO NT A REPRESENTATI VE TO PARTI Cl PATE | N NATI ONAL HANDLI NG,
BECAUSE THEN THE DI RECTIVE IS TO AGREE TO ENTER | NTO ONE
AGREEMENT. CORRECT?

MR CLARKE: THAT' S CORRECT.

THE COURT: AND THE WHOLE PURPOSE FOR SPLI NTERI NG OFF
TH'S CASE IS TO NEGOTI ATE A BETTER AGREEMENT FOR LOCAL | SSUES.
| S THAT CORRECT?

MR CLARKE: THAT' S CORRECT, YOUR HONOR, AND THE OTHER
PROBLEM IS, YOQU HAVE TO AS A PRACTI CAL MATTER AND AS A LEGAL
MATTER.

THE COURT: THAT' S WHAT THE 8TH CIRCU T SAI D,
ESSENTI ALLY: LET THE CH PS FALL WHERE THEY MNAY, |F INDEED IT
RESULTS | N SI NGULAR AGREEMENTS. | THHNK I T"S THE 8TH Cl RCUIT.

MR CLARKE: IT 1S, YOUR HONOCR THEY SPECI FI CALLY
SAID I'T LOOKS LIKE THE UNIONS ARE STARTING TO SPLINTER, BUT THE
UNIONS HAVE A RIGHT TO STAY TOCGCETHER AND | NSIST ON A SINGLE
AGREEMENT. THE PROBLEM IS, | F YOU DESI GNATE, YOU REQUI RE THE
PEOPLE TO SIT AT THE NATI ONAL TABLE, WHAT YOU RE REQU RING | S
THAT THEY G VE TO A CENTRAL BARGAI NER THE AUTHORITY. YOU HAVE
TO IN A SENSE, DESI GNATE PART OR ALL OF YQUR RESPONSIBILITY TO
SOMEONE TO BARGAI N.

AND |F I MGHT ADD ONE THI NG

THE COURT: SO THEY CANNOT BE A COG IN THE BARGAI NI NG
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PROCESS AT ALL, THEN. THEY HAVE TO AT SOME PO NT caveE IN OR
RELI NQUI SH, NOT "CAVE IN, * RELINQUI SH THEI R BARGAI NI NG
OBJECTI VES.

MR CLARKE: THAT' S CORRECT, YOUR HONCR

THERE' S ONE THI NG WE KEEP TALKING ABOUT THE UTU AS
BEI NG THE NEGOTI ATOR AT THE NATI ONAL NEGOTI ATl ONS. THAT' S NOT
CORRECT. IF YOU LOOK AT THE UTU CONSTI TUTI ON, THE GENERAL, THE
D STRICT --

THE COURT: THERE ARE NATI ONAL NEGOTI ATORS THAT
NEGOTI ATE FOR UTU.

MR CLARKE: VELL, NO  THEY' RE NEGOTI ATING FOR THE
‘GENERAL COWM TTEES THAT HAVE JO NED TOGETHER TO PARTI Cl PATE I N
‘THE NATI ONAL WAGE- AND- RULE  MOVEMENT.

THE COURT: ALL RIGHT.

MR CLARKE: THEY' RE NOT' NEGOTI ATI NG FOR THE UTU
| NTERNATI ONAL. NOW THERE IS A SIMLARI TY BETWEEN THE
{OFFICERS, AND MR M LLER CAN CORRECT ME IF |I'M VWRONG ON THI S.
‘THERE IS A SIMLAR TY BETWEEN THE NATI ONAL OFFI CERS, BUT THE
INATIONAL NEGOTI ATING COW TTEE |S ALSO MADE UP OF DESI GNATES BY
'THE GENERAL COWM TTEES, THE CGENERAL COWM TTEES, THE RAIL,
IDISTRICT 1 RAIL SELECTING THE NATI ONAL NEGOTI ATCRS, AND IF I'M
INOT M STAKEN, THE CH EF NEGOTI ATOR WAS BRI AN M LLER

IS THAT CORRECT?

MR M LLER THAT' S CORRECT.

MR CLARKE: WHO IS NOT THE UTU REPRESENTATI VE.
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MR M LLER MY RECCLLECTION IS THAT, ONCE THE
DISTRICT 1 CHAIRVEN OF THE RAILROADS IN THE UN TED STATES
DECI DE THEY' RE GO NG TO DO A CONCERTED WAGE- AND- RAI L MOVEMENT,
THE | NTERNATI ONAL PRESI DENT APPO NTS THE NATI ONAL NEGOTI ATl NG
COMWM TTEE, AND THAT COM TTEE IS CLOAKED WTH ALL THE AUTHORI TY
OF UTU AND, | NTERNALLY, THE CGENERAL COWM TTEES THAT ARE
PARTI Cl PATING IN A CONCERTED WAGE- AND- RULE MOVEMENT.

YOUR HONOR, TH'S WON'T SOUND THE DEATH KNELL OF
ATLANTI C COAST LI NE. ATLANTI C COAST LINE STILL LIVES WTH
RESPECT TO WHAT | SSUES ARE PRACTI CALLY APPRCPRI ATE AND
H STORI CALLY HAVE BEEN HANDLED.

THE COURT: FOR NATI ONAL BARGAI NI NG

MR M LLER CORRECT, YOUR HONOR, BUT THE CARRI ER
RAISES TH S HORRI BLE SITUATION WHERE I T'S JUST GO NG TO D E
FLAT. YOU kNow, WHAT' S TO STOP ALL THE COWMM TTEES FROM DA NG
[ T?  WELL, | WOULD SAY, YOUR HONOR, |IT WOULD BE A FEDERAL
DI STRI CT COURT. | F 95 PERCENT OF THE GENERAL COWM TTEES WERE
TO SAY, "WE RE OPTING QUT," THAT'S A DI FFERENT CASE THAN WHAT
VWE HAVE HERE. AND | F EVI DENCE WAS PRESENTED THAT I T WAS PART
OF A CONCERTED ACTIVITY TO END-RUN THE OBLI GATIONS OF 2 FIRST
AND THE ATLANTIC CQOAST LINE CASE, A COURT COULD RI GHTLY GRANT
| NJUNCTI VE RELI EF.

BUT WE DON T HAVE THAT. WE HAVE THREE CENERAL
COM TTEES WHO FOLLOWED THE RULES INTERNALLY OF THE PARTIES TO

THE NEGOTI ATI QN, UTU. | F ANYBODY "TRIES TO PLAY GAMES LI KE THE
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| NTERNATI ONAL SAYI NG, "NO, WE' RE NOT GO NG | NTERNATI ONAL THI' S
TIME, " THEN A DI STRICT COURT CAN GRANT RELI EF, BECAUSE THAT
WOULD BE RUNNI NG AFQUL OF THAT 2 FI RST OBLI GATION TO EXERT
EVERY REASONABLE EFFORT TO MAKE AND MNAI NTAI N AGREEMENTS, WHERE
PRACTI CALLY APPROPRI ATE, ON A NATI ONAL LEVEL. BUT THAT' S NOT
THI S CASE. THIS CASE IS A PURE 2 TH RD CASE, AND THAT | TH NK
YOUR HONOR HAS HT THE NAIL ON THE HEAD WTH RESPECT TO I TS
SIMLARITY TO THE SO0 LI NE CASE.

THE COURT:  WELL, LET ME ASK YQU THIS WH LE YOU RE AT
THE PCDI UM RLA |S REPLETE WTH REFERENCES TO EMPLOYEES I N KEY
AREAS. THOSE TWO ENTI TI ES SEEM TO BE THE ONLY TWO PARTI ES THAT
THE RLA COULD BE LCGQ CALLY ADDRESSI NG BUT YOU WANT ME TO
CONCLUDE THAT UTU IS INDEED THE PARTY IN TH S CASE THAT HAS,
PURSUANT TO 2 TH RD, THE AUTHORI TY TO DESI GNATE I TS OM
REPRESENTATI VE.

MR CLARKE: YOUR HONOR, MAY | ADDRESS THAT | SSUE?

THE COURT: SURE.

MR CLARKE: AND IF | COULD BORROW YOUR BOCK.

THE COURT: I"VE NOT SEEN A DEFINITION OF "PARTY."
WAS LOOKI NG FOR ONE.

MR CLARKE: TS NOT IN HERE, YOUR HONOR, BECAUSE YQU
HAVE TO REMEMBER THAT THE WAY THI S ACT WAS DRAFTED, 2 FIRST, 2
SECOND, AND 2 TH RD WERE DRAFTED IN THE 1926 ACT.

THE COURT: RI GHT, AND THE OTHERS CAME IN 1939 OR SO
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MR. CLARKE: 1934, AND 2 TH RD WAS MODI FI ED I N 1934.
|F YOU LOOK AT THE ACT, |IT WAS DRAFTED BY RAIL LABOR AND RAI L
MANAGEMENT AND THEY SAT DOWN TOGETHER, AND SO WHAT YOU RE
TALKI NG ABOQUT IS IN 2 SECOND: ALL DI SPUTES BETWEEN A CARRI ER
JR CARRIERS AND I TS OR THEIR EMPLOYEES SHALL BE CONSI DERED AND,
| F POSSI BLE, DECIDED WTH ALL EXPEDI TIQON, I N CONFERENCE BETWEEN
REPRESENTATI VES DESI GNATED AND AUTHORI ZED SO TO CONFER THAT' S
2 SECOND. AND THEN YOU GO TO 2 THI RD: REPRESENTATI VES SHALL
BE DESI GNATED FOR PURPOSES OF THE ACT W THOUT CCERCI ON OR
| NFLUENCE BY THE OTHER PARTY.

SO INITIALLY WHEN THE ACT WAS SET UP, THE CONCEPT WAS
THAT THE PARTIES WLL DESI GNATE WHO S GO NG TO BE THE
BARGAI Nl NG REPRESENTATI VE, BECAUSE, NOW THE CARRIER HAS TO
DESI GNATE SOMEBCDY AND SO DCES THE UN ON. THE UNION IS THE
UNI NCORPCORATED ASSOCI ATION OF ALL THE MEMBERS. SO THE OFFI CERS
OJR THE OFFI CERS DESI GNATED, BUT SOMVEONE HAS TO ACTUALLY SIT
30WN AT THE TABLE. THAT WAS THE FOCUS | N 1926.

NON IN 1934, THERE WERE ALL THE PROBLEMS, THAT THE
LANGUACE THAT THEY HAD IN 2 TH RD JUST DIDN T WORK, AND THAT
NAS THE TEXAS & NEW ORLEANS CASE, THE 1930 CASE. | T LENT A LOT
OF STRENGTH TO THE ACT, BUT IT DDN T QU TE ELIM NATE THE
PROBLEM SO COW SSI ONER EASTMVAN, VWHO WAS THE RAI LROAD
ZOORDINATOR AT THE TI Mg, BASICALLY THE ONE WHO WAS DI RECTI NG
THE RAI LRCADS DURI NG THE DEPRESSI ON, HAD EXPERI ENCE WTH THI S

3ECAUSE HE HAD TWO OTHER ACTS THAT HAD SORT OF LI KE MAD FI ED
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THE RAI LWAY LABOR ACT BETWEEN '36 AND ' 34, AND HE DRAFTED
PROPOSE AMENDMENTS TO ALL THESE.

NOW I TS SIGNIFICANT WHEN YOU LOOK AT H' S AMENDMENTS
AND LOOK AT THE SCHEME THAT WAS ADCPTED BY CONGRESS, MR M LLER
REFERRED TO THE COERCI ON LANGUAGE IN 2 THI RD AND SAYI NG THERE' S
VWHERE THE COERCION | S. YOU CAN T COERCE THE EMPLOYEES TO
SELECT A COVPANY UNION OR SQOVEBODY ELSE, BUT THAT SAME LANGUAGE
OF CCERCION IS IN 2 FOURTH: I T SHALL BE UNLAWUL FOR ANY
CARRI ER TO I NTERFERE I N ANY WAY WTH THE ORGAN ZATI ON OF
EMPLOYEES. NO CARRI ER, OFFICER, OR AGENT SHALL DENY OR I N ANY
VWAY QUESTION THE RIGAT OF ITS EMPLOYEES TO JO N, ORGANI ZE, OR
ASSI ST TO CRGANI ZE ANY LABOR ORGANI ZATION OF THEIR CHO CE.

SO WHAT YOU HAVE HERE IS TO | NFLUENCE OR COERCE
EMPLOYEES IN AN EFFORT TO INDUCE THEM TO JON OR NOI' TO JON OR
REMAI N MEMBERS COF ANY LABOR ORGAN ZATI ON. VWHAT YOU HAVE WHEN
YOU LOOK AT THE ACT, AND IT'S A VERY CAREFULLY DETAI LED SCHEME,
2 FOURTH SPECI FI CALLY SAYS THE MAJORITY OF THE CRAFT OR CLASS
SELECTS THE REPRESENTATIVE, AND THAT'S TO BE FREE OF CHO CE,
BASI CALLY THE LACK OF | NFLUENCE THAT THE TEXAS & NEW ORLEANS
CASE EXPLAINS AND USES THAT LANGUAGE.

AND THE LEG SLATIVE H STORY, WHEN YOU LOOK AT THAT,
THE CARRI ERS WANTED TO USE THE WORD "DOM NANCE" IN 2 FOURTH,
AND THE COW TTEE REJECTED THAT, BECAUSE THEY SAID, "WE KNOW
VWHAT ' | NFLUENCE' MEANS. VWHY PUT ANOTHER WORD | N THERE THAT WE

DON' T KNOW WHAT | T MEANS? AND THE SUPREME COURT DEFI NED
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I NFLUENCE AND LET'S STICK WTH THAT." SO YOQU HAVE 2 FOURTH
SAYI NG NO | NFLUENCE; THE MAJORI TY SELECTS. I F YOU HAVE A
DI SPUTE AS TO WHO THE REPRESENTATIVE OF THAT CRAFT IS, 2 N NTH
PROVI DES THE MECHANI SM FOR THE NLRB TO PROVI DE.

NOW ONCE THAT REPRESENTATIVE |S SELECTED, THEN YOQU GO
BACK TO 2 THIRD, AND AS HARRI SON SAI D WHEN HE ADDED THAT, ASKED
THAT THAT LAST LANGUACGE BE ADDED TO THE ACT, VWH CH THE
COW TTEE DI D, THAT REPRESENTATIVES OF EMPLOYEES, FOR PURPCSES
OF TH S CHAPTER, NEED NOT BE PERSONS IN THE EMPLOY OF THE
CARRI ER. HE SAID IT'S THE -- ONE OF THE TH NGS THAT WAS
HAPPENI NG WAS, THE CARRI ERS REFUSED TO MEET W TH
REPRESENTATI VES BECAUSE THEY WERE NOI' EMPLOYEES OF THE CARRI ER,
THEY WERE FROM ANOTHER CARRI ER, AND THAT LANGUAGE WAS | NSERTED
TO MAKE | T CLEAR THAT WE CAN SELECT WHOM WE WANT TO BE QOUR
ACTUAL BARGAI NI NG AGENT, AND THAT'S A TERM --

THE COURT: SO, IN OTHER WORDS, THAT DCES NOT
NECESSARI LY BIND YOU TO SELECT UTU, THEN.

MR CLARKE: THAT'S CORRECT, YOUR HONOR THE UTU HAS
4 CONSTI TUTION WH CH SETS FORTH ESSENTI ALLY HOW THE BARGAI NI NG
AGENT THAT |S THE REPRESENTATI VE FOR BARGAI NI NG PURPCSES, THAT
THE UTU SELECTS TO ACTUALLY BE THE ONE TO BE IN THE
NEGOTI ATING |S DETERM NED, AND THAT |F YOU READ THE ACT THE
ARY THE CARRI ERS WANT TO READ 2 THI RD, YQOU ELI M NATE ANY
YEANI NG FROM 2 THI RD. YOU MAKE | T SUPERFLUCUS WTH 2 FOURTH

AND 2 N NTH.
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ON THE OTHER HAND, IF YOU READ IT THE WVAY WE SUBMT | T
SHOULD BE READ, 2 FOURTH GUARANTEES THE ABSOLUTE RI GAT TO THE
MAJORITY W THOUT COERCION TO SELECT THE REPRESENTATI VE OF THE
CRAFT OR CLASS. TWO NI NTH PROVI DES THE MECHANI SM TWO TH RD
SUARANTEES THE RIGHT TO VOTE THAT REPRESENTATI VE SO SELECTED
AND THE CARRI ER TO DESI GNATE WHO THEY WANT TO BE THEIR
BARGAI NI NG AGENTS. IT"S A PERFECT SYMVETRY.

THE COURT: BUT WHAT YOU RE SAYING IS THAT UTU IS
DESI GNATI NG NATI ONAL BARGAI NI NG REPRESENTATI VES ON BEHALF OF
UTU, AND WLL ALSO ALLOW THREE GENERAL COWM TTEES TO REPRESENT
THEMSELVES. HOW MANY REPRESENTATI VES DOES A REPRESENTATI VE GET
TO HAVE?

MR CLARKE: VELL, THEY'VE SELECTED THE NATI ONAL
REPRESENTATI VE TO REPRESENT THEM FOR THOSE COWM TTEES THAT HAVE
AUTHORIZED BARGAINING AND THE RECORD IN THI S CASE, YOUR HONCR,
SHONS THAT AT THE TIME THE NATI ONAL BARGAI NI NG BEGAN, ALL BUT
ONE OF THE COW TTEES ON THE BURLI NGTON NORTHERN HAD OPTED QUT.
TEN OF THE 11 HAVE OPTED OUT. SO AT THAT PO NT THE NATI ONAL
BARGAI NI NG WASN T JUST THESE THREE SORT OF ROGUE COW TTEES, AS
I'S NOW BEI NG LOCKED UPON. THERE WERE BASI CALLY -- | T WAS THE
YAJORITY OF THE EMPLOYEES ON THE BURLI NGTON NORTHERN. THE UTU
REPRESENTATI VE OPTED OUT, BUT GRADUALLY OVER TIME IT'S WEEDED
JOWN TO WHERE WE JUST HAVE THESE THREE COWM TTEES. BUT IT'S
3EEN CLEAR I N THE BARGAINING AND THE RECORD ALSO SHOANS THI ' S,

THAT DURI NG THE BARGAI NING THE UTU HAS SPECI FI CALLY SAID, "WE
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DO NOI' HAVE THE AUTHORI TY TO REPRESENT THESE THREE COWM TTEES,
THE MEMBERS OF THESE THREE COWM TTEES. "

THE COURT: SO CONCEI VABLY, PURSUANT TO YOUR ARGUMENT,
THEN, EACH COWM TTEE COULD HAVE A REPRESENTATI VE REPRESENT EACH
COW TTEE?

MR CLARKE: YES, YOUR HONCR

THE COURT: WHERE DCES I T STOP?

MR. CLARKE: | T STOPS AT THE FACT THAT IT'S THE
COW TTEE THAT DESI GNATES THE REPRESENTATI VE, AND THEY HAVE,
AND THAT'S WHERE | T STOPS. THEY HAVE, BUT THEY ALSO HAVE THE
CBLI GATI ON UNDER 2 FIRST TO NEGOTI ATE AGREEMENTS. SO TH' S
ISNT, THIS ISN T SOVETH NG THAT HASN T BEEN DONE BEFCRE.

AND | M GHT ADD JUST H STORI CALLY, YOUR HONCR, |F YQU
LOOK AT --

THE COURT: WAIT A MNUTE, WAIT A M NUTE.

| F YOU RE CORRECT, THEN WHY DCESN T THAT SOUND THE
DEATH KNELL TO NATI ONAL HANDLI NG | F YOU RE CORRECT? BECAUSE
YOU D HAVE ALL THESE REPRESENTATI VES NEGOTI ATI NG FOR LOCAL
MATTERS AS WELL AS POTENTI ALLY SOVE NATI ONAL MATTERS, BUT NOT
ALL UNDER A MANDATE TO REACH ONE AGREEMENT.

MR CLARKE: YOUR HONOR, NATI ONAL HANDLI NG THE
OBLIGATORY ASPECT IS SOVETH NG THAT FI RST CAME TO BE CONSI DERED
IN 1967 WTH THE ATLANTI C COAST LI NE CASE. PRIOR TO THAT, WHEN
YOU LOOK AT THE H STORI CAL EXPERI ENCE, AND WE' VE QUOTED, AND IN

FACT THE SOLICI TOR, NOTI' THE SCLI G TOR, BUT THE DEPARTMENT OF
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JUSTI CE BRIEF I N ATLANTI C COAST LINE HAS A REAL NI CE DETAIL
ABQUT THE PAST HI STORY, AND IN SOVE CASES THE CARRI ERS TOOK THE
PCSI TI ON, UNI ON CHECK- COFF. THEY WOULDN T DO THAT ON A NATI ONAL
BASI S. THEY SAID THAT'S SOVETH NG WE CAN DO ON A LOCAL BASI S,
AND THE REPRESENTATI VE SPECI FI CALLY RAISED 2 TH RD AS THE
RATI ONALE FOR THEI R PGSI TI O\

NATI ONAL HANDLI NG |'S A VERY EFFICI ENT WAY OF HANDLI NG
THI NGS WHEN YQU RE LOOKI NG AT | SSUES THAT ARE BASI CALLY, CAN BE
RESOLVED IN A UNI FORM SETTING -- WAGE RATES, JURY DUTY,
CERTAIN -- HEALTH AND WELFARE IS A GOOD EXAMPLE. BUT I T'S NOT
NECESSARI LY THE MOST EFFI Cl ENT WAY. IN FACT, IT'S A DEATH
KNELL, REALLY, IF YOUR MAIN CONCERN IS NOI' SO MJCH THE WAGE
RATE, BUT |IF YOUR MAIN CONCERN | S THE QUALI TY-OF- LI FE AND
PRODUCTI VI TY | SSUES.

NOW THE RECORD SHOANS THAT THE GENERAL COWM TTEE 386,
IN 1984, DI D NOT PARTI Cl PATE | N NATI ONAL HANDLI NG IN FACT, IN
XINETEEN -- AND THAT WENT FORWARD | N 1988. THE CARRI ER TRI ED
TO | MPOSE THE AGREEMENT THAT WAS | MPOSED BY CONGRESS ON
NATIONAL HANDLI NG IN 1991 TO RESCLVE THE 1988 ROUND ON THI S
SENERAL COW TTEE AND THE OTHER, WHAT THEY CALL, NORTHERN LI NE
COMWM TTEES OF THE BURLI NGTON NORTHERN THAT WERE NOT
PARTI Cl PATING AND THE ARBI TRATOR SPECI FI CALLY FOUND THAT THEY
NERE NOT | N NATI ONAL HANDLI NG AND THEREFORE NOI' COVERED, AND
FHEY THEN SUBSEQUENTLY REACHED THEI R OAN AGREEMENT. [N 1994,

THE NEXT ROUND OF BARGAINING AND TH'S COWM TTEE TOOK THE SAME
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PCSI TI ON. GO BACK TO 1991, OR 1981. THE BURLI NGTON NORTHERN
TOOK THE PCSI TION THAT I T WOULD GO TO NATI ONAL HANDLI NG ON ALL
BUT ONE OF THE COW TTEES BECAUSE IT WAS HAVING A LOCAL PROBLEM
WTH THAT COW TTEE, AND IT AUTHORI ZED THE NCCC TO REPRESENT
THEM ON ALL BUT THAT ONE.

SO H STORI CALLY, |IF YQU LOOK AT THE H STORI CAL
FACTORS, THERE HAVE BEEN I NS AND QUTS. SOME I NS, SQVE QUTS,
AND | T'S BEEN VARI ED. SOVETI MES THE CARRIERS DO I T, AND
SOVETI MES THE ORGANI ZATIONS DO I T. THI'S DCES NOI' MEAN -- AND
THE ORGANI ZATION IS THE THREE GENERAL COWM TTEES. YOU FULLY
REALI ZE THAT WHATEVER COVES QUT OF THE NATI ONAL HANDLI NG W LL
MOST LI KELY BE THE PATTERN THAT WLL BE APPLI ED. THEY REALI ZE
THAT. I MEAN , YOU RE NOT GO NG |F YOU GET DOMN TO A DI SPUTE,
YOU RE NOT GO NG TO GET AN ARBI TRATOR OR A PRESI DENTI AL
EMERGENCY BOARD TO REPRESENT MORE THAN A PATTERN BUT IT S
TAKI NG THAT PATTERN AND DIVIDING IT UP THAT THEY WANT TO DO

NOW THE CARRI ER SAYS, "WHY DON T YQU JUST SIT DOM AT
THI'S NATI ONAL TABLE, BECAUSE WE' VE ALWAYS NEGOTI ATED THESE
LOCAL AGREEMENTS?" NOT ALWAYS, BUT THEY SAY |IT'S OFTEN DONE
VELL, IT'S DONE, BUT IT'S DONE UNDER, AS THE REPORT SHOW5, THE
PEACEFUL PROCEDURES OF THE RAI LWAY LABOR ACT, VH CH MEANS,
SI VPLY, NEGOTI ATE, NEGOTI ATE, NEGOTI ATE, BUT YOU CAN T. AS
JOHN FI TZGERALD | NDI CATED IN H' S DEPGCSITION, YOU DON T HAVE
CLOSURE. VWE DID THAT IN 1994, JOHN FI TZGERALD SAID. WE CAME

TO AN AGREEMENT CALLING FOR BI NDI NG MEDI ATION, WH CH NO ONE
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KNOAS WHAT THAT MEANS, BUT THAT HASN T BROUGHT CLOSURE TO ALL
THE | SSUES.

ITS TIME WE BROUGHT CLOSURE TO THESE | SSUES. THE
ONLY WAY TO DO THAT IS TO RETAIN THE R GHT TO BARGAI N OVER
EVERY | SSUE. THAT'S A MANDATORY SUBJECT OF BARGAI NI NG AND
HAVE THE RIGHT, |F WE CAN T GET AN AGREEMENT, TO EXERCI SE
SELF- HELP OVER THAT. NOTI' THAT SELF-HELP W LL BE DONE, BUT
SELF-HELP OQUT THERE |S A VERY EFFECTI VE | NDUCEMENT ON BOTH
PARTI ES TO REACH AN AGREEMENT. THAT' S WHAT THE ACT WAS
‘DESI GNED TO DO, AND WHAT WE' RE SEEKING TO DO IS TO TRY TO

| MPLEMENT | T.

| REALIZE 1'M I NTERRUPTING MR MINRO S ARGUMENT.

THE COURT: "M GO NG TO G VE HM EQUAL TI ME. I T WAS
JAPPROPRI ATE FOR YQU TO CH ME | N | NEEDED AN ANSVER.
MR CLARKE: | WOULD JUST LIKE TO MAKE ONE PO NT ON

"TH'S WHOLE THI NG YOUR HONCR ITTS COM NG DOAWN TO THE PO NT
WHERE THEY' RE SAYING |F YOU ACCEPT THE UNION S ARGUMENTS, WHAT
'YOU RE DONG IS YOU RE TRUWI NG YOU RE USING 2 TH RD TO TRUW
:2 FIRST.

THE COURT: | TH NK BOTH SI DES ARE MAKI NG THEIR
RESPECTIVE ARGUMENTS BECAUSE, ESSENTIALLY, YOU RE TELLI NG ME,
"THEY'RE SAYING IF | CGRANT YOUR RELIEF, THEN |'M SOUNDI NG THE
IDEATH KNELL TO ATLANTI C COAST LINE AND NATI ONAL HANDLI NG AND
YWOU'RE SAYING THAT IF | FOLLOW JUDGE HOGAN, 2 TH RD MEANS

MOTHING.
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MR CLARKE: YES, YOUR HONOR, AND THAT'S THE PO NT
WE' RE TRYI NG TO MAKE HERE.

THE COURT: I HAVE TO WRI TE AN CPI NI ON, HOPEFULLY,
THAT WLL G VE SOVE MEANING TO BOTH ARTICLE 2 THIRD AND 2 FI RST
SO THEY OPERATE IN TANDEM AND NOT TRUVP ONE ANOTHER THEY' RE
NOT SUPPCSED TO

MR CLARKE: THEY HAVE TO BE READ SO THEY G VE EFFECT
TO EACH, JUST AS ALL OF THEM ARE A PART OF THE WHCLE. TWO
FIRST AND 2 THHRD ARE A PART OF THE | NTEGRAL WHOLE. THEY HAVE
TO BE READ INTRA MCEN A SO, THEREFORE, NEI THER ONE CAN TRUWP
THE OTHER ONE, |F WE CAN USE THAT PHRASE. NOW CAN IT BE DONE
SO THAT THEY' RE BOTH READ TO d VE EFFECT TO EACH? WE SUBM T,
OBVIQUSLY, | T CAN BE, BECAUSE 2 TH RD G VES THE COW TTEES THE
RIGHT TO SAY, "WE WANT TO BE THE BARGAI NERS FOR ANY AGREEMENT
CHANCGE THAT AFFECTS US."

THE COURT: YOU TURNED THAT ARCUND A LITTLE BIT. YQU
SAID IT GIVES THE CGCENERAL COW TTEES THE RI GHT TO SAY, "WE WANT
TO BE THE BARGAINERS." UTU S ARGUMENT IS THAT 2 TH RD G VES
LIJTU THE R GHT TO DESI GNATE WHO W LL BARGAIN ON BEHALF CF UTU.

MR CLARKE: THE CGENERAL COW TTEES ARE THE DESI GNATED
BARGAI NI NG AGENTS FOR THE UTU, BUT THEY OBVI QUSLY HAVE A Rl GHT
TO SELECT WHO THE PERSON WLL BE WHO DOES THE BARGAI NI NG FOR
THEM IT"S A DELEGATION OF AUTHORITY, AND THEY HAVE THE SAME
RI GHTS AS THE UTU DCES. I MEAN, IT"S ONE THING -- THE EXAMPLE

NOULD BE, YQU SELECT, WHEN YOU HAVE A GENERAL COW TTEE, AND
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NORVALLY THEY' RE THE ONES WHO DO THE BARGAI NING THEY HANDLE
THE CGRI EVANCES. THEY HANDLE THE - -

THE COURT: BUT SN T YOUR ARGUMENT THAT THE CGENERAL
COW TTEES ARE | NDEED THE PARTI ES MAKI NG THE DECI SI ON, AS
OPPOSED TO UTUW?

MR CLARKE: YES, YOUR HONCR

THE COURT: THAT' S YOUR ARGUMENT, AND THAT'S DI FFERENT
FROM UTU S ARGUMENT.

MR CLARKE: I DONT THNK IT IS, BECAUSE THE CGENERAL
COW TTEES AND THE UTU ARE SYNONYMOUS. THEY ARE THE ONES VWHO
DESI GNATE.

THE COURT: UTtu IS COWGOSED OF GENERAL COW TTEES.

MR CLARKE: YES, SIR  WELL, UTU IS COWGCSED OF THE
MEMBERS, WHO THEN FORM THE GENERAL COWM TTEES TO HAVE
BARGAI NI NG AUTHORITY, AND IT'S SORT OF LIKE AN UP- AND- DOMN
THING BUT THEY ARE THE DESI GNATED REPRESENTATI VE.

NOW THE PONT I'M GETTING AT IS TH S THE UTU
GENERAL COWMM TTEES HAVE DECI DED THAT IN THEIR CASE THESE ARE,
THE QUALITY-OF-LIFE AND THESE OTHER | SSUES ARE VERY | MPORTANT
TO THEM IF YOU LOOK AT 2 FIRST, WHAT THEY' RE DA NG IS, THERE
IS NOTH NG I N ANY WAY THAT VI OLATES 2 FI RST. PUT ASI DE THE
NATI ONAL. PUT THAT OQUT OF THE PI CTURE. THESE ARE | SSUES THAT
ARE EXTREMELY | MPORTANT TO THEM IN BARGAI NING AND THEY HAVE
DECI DED THAT THESE ARE THE THI NGS THAT ARE | MPORTANT TO US THAT

WE HAVE TO GET RESCLVED. WE RE WLLING TO TRADE WAGES TO DEAL
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WTH THE RULES. THAT'S THE MOST | MPORTANT ASPECT TO US. SO
THEY HAVE DECI DED, THEY HAVE DECI DED THE BEST WAY WE CAN GET
THAT HANDLED, |F WE DESI GNATE THE NATI ONAL BARGAI NERS, THEN OUR
| NTERESTS ARE SUBCRDI NATED TO THE OVERALL | NTEREST, AND IN THE
PAST WE KNOW THESE | SSUES HAVE NOT' BEEN RESOLVED. SO
THEREFORE, WE DON T WANT TO DO IT.

NOW WE RE WLLING TO BARGAIN WTH THE CARRI ER, AND
ANY PROPCSAL THEY' VE MADE TO OUR AGREEMENT, WE' LL SIT DOAN AND
WE' LL WORK I T QUT WTH THEM WE LL WORK I T QUT WTH THEM I N
TANDEM W TH THE NATI ONAL, BUT NOT I N A NATIONAL SETTI NG IN THAT
WE HAVE TO G VE UP OQUR RIGHT TO BARGAIN FOR A LOCAL | SSUE,
‘BECAUSE THOSE ARE THE | MPORTANT ONES TO US, AND ACCEPT VWHATEVER
‘COMES OQUT OF TH'S MULTI - CARRI ER, MULTI - UNI ON BARGAI NI NG

NOW THAT PROTECTS BOTH 2 THIRD AND | T PROTECTS 2
FI RST. DOES IT INTERFERE WTH THE CARRIER S RI GHTS UNDER 2
FIRST TO HAVE, JusT AS THE UTU GENERAL COW TTEES SAI D, "WE
INEED TH S LOCAL AGREEMENT," THE CARRI ER SAYS, "WE WANT A
IUNI FORM AGREEMENT"? I T DOESN T, BECAUSE THEY' VE BEEN TALKI NG
ALL ALONG THE EVIDENCE |S REPLETE WTH TH' S DUAL TRACK, HOW
‘LCCAL | SSUES HAVE BEEN HANDLED. YES, YOU CAN, IN A NATI ONAL
IBARGAI NING HAVE A PROCESS WHEREBY BOTH PARTI ES AGREE THAT
WE'RE GO NG TO TAKE SOMVE | SSUES AND SEND THEM DOMN TO A LOCAL
IRESCLUTI ON, AND THEY' RE SAYI NG THAT THAT'S A PERFECTLY
iAPPROPRI ATE TYPE OF BARGAINING IN A NATIONAL SETTI NG VE AGREE

WITH THAT. I TS WHAT HAPPENS WHEN PUSH COMES TO SHOVE, WVHEN
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YOU GET TO THE END AND YOU CAN T GET AN AGREEMENT. | F YOU RE
IN A NATIONAL TYPE OF NEGOTI ATIQN, YOQU CAN T HOLD QUT, BECAUSE
THE LOCAL AGREEMENTS ARE | MPORTANT. YOU HAVE TO ACCEPT THE
NATI ONAL, SO YQU G VE UP YOUR LOCAL.

ON THE OTHER HAND, THEY HAVE THE PERFECT RI GHT UNDER 2
FIRST AND 2 THIRD TO HAVE THE NCCC BE THE ONE WHO BARGAINS W TH
THE GENERAL COW TTEES. WE DON T DI SPUTE THAT AT ALL. WE
DON' T CARE | F THAT BARGAI NI NG WOULD OCCUR AT THE SAME TABLE,
BUT AS A PRACTI CAL MATTER, | T CREATES PROBLEMS AND YOQU DON T DO
I'T. VWE DON' T CARE |F THAT SAME TABLE |S THE NATI ONAL TABLE AS
LONG AS IT'S NOT I N NATI ONAL HANDLI NG VE' LL BARGAIN I N TANDEM
OR SEPARATELY. VWE DON T CARE HOWN BUT WE' LL BARGAIN WTH THEM
SO LONG AS WE RETAIN THE RIGHT TO STATE AND ENFORCE OUR LOCAL
DEMANDS. THEY HAVE THE RIGHT ON THE OTHER SIDE, AS SCO LINE
| NDI CATED, TO ENFCORCE THEI R DEMAND THAT WE HAVE ONE AGREEMENT.
THEY CAN GET THAT. THE ME-TOCS, ANY OF THEM VWE ADOPT THE
NATI ONAL AGREEMENT. THAT IS A LEG TI MATE BARGAI NI NG RI GHT ON
THEI R PART.

SO WHAT WE' RE SAYING THEN, WHEN YQU LOOK AT IT TH S
VWAY, YOUR HONOR, NEITHER 2 FIRST NOR 2 TH RD TRUWS THE OTHER
TO I NTERPRET THE ACT THE WAY THEY' RE DO NG YOQU ARE USI NG 2
FIRST TO TRUW 2 TH RD BY FORCI NG AN ORGANI ZATI ON I NTO A
SETTI NG WHERE THEY HAVE TO ACCEPT THE WLL OF THE GROUP RATHER
THAN THEI R OMN. TO DO IT THE WAY WE' RE SAYI NG THERE S NOTH NG

IN ANY WAY THAT AFFECTS THEIR RI GHTS UNDER 2 FI RST. THERE' S
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NOTH NG THAT AFFECTS THEIR RI GHTS UNDER 2 THI RD. YOU READ THEM
IN TANDEM YOU READ THEM TOCGETHER, AND THAT WAY, WE SUBM T, IS
THE WAY THIS ACT WAS | NTENDED TO BE READ ALL ALONG

NOW | T VAR ES. ONCE YQU VE ACCEPTED THE RI GHT TO GET
I NTO NATI ONAL HANDLI NG ONCE YQU VE ACCEPTED THAT, AND THEN AS
THE THI NG GOES ALONG AND YQU SAY, "OH, NO | DON T WANT THAT.
I WANT QUT," WELL, THAT RAISES AN ENTI RELY DI FFERENT | SSUE
THAT' S NOT BEFORE YOQU. THAT'S WHAT JUDGE MJURPHY SAID WAS THE
WAY ATLANTI C COAST LINE SHOULD BE | NTERPRETED. so OUR
PCSI TION, YOUR HONOR, IS THAT TH S ACT IS A BEAUTI FUL ACT WHEN
YOU LOOK AT IT IF IT IS READ PROPERLY AND EVERYTHING IS I N
TANDEM NOT ONE SECTI ON TRUWPI NG THE OTHER THEY' RE ALL READ
TOGETHER.

THE COURT: ALL RIGHT, THANK YQOU, COUNSEL.

ALL RIGHT, |'LL HEAR FROM THE CARRI ERS' COUNSEL.

MR MUNRQO

MR MUNRQO YOUR HONOR, THERE WAS A LOT SAI D THERE.
LET ME BEG N BY GO NG BACK TO THE STATUTE. MR CLARKE
PRESENTED A WAY OF READI NG THE STATUTE THAT WOULD REQUI RE, |
WOULD SUBM T, YOQU TO READ SECTION 2 TH RD TH S WAY:
REPRESENTATI VES FOR PURPCSES OF THE CHAPTER SHALL BE DESI GNATED
BY THE RESPECTI VE REPRESENTATI VES W THOUT | NTERFERENCE,
I NFLUENCE, OR COERCI ON. THAT DCESN T MAKE ANY SENSE, YOUR
HONCR. THE PARTIES ARE THE EMPLOYEES, AND THE SUPREME COURT

SAID THAT IN THE TEXAS & NEW ORLEANS CASE. THAT' S AT 281
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U.s., YOUOR HONOR WE CTED IT IN OUR SUPPLEMENTAL MEMORANDUM
SPECI FI CALLY, I T SAYS THAT IT'S THE SECTION 2 TH RD R GHT OF
EMPLOYEES TO CHOOSE A UNION TO REPRESENT THEM

THS CRCUT SAID THE SAVE THI NG I N THE RAI LWAY LABCR
EXECUTI VES CASE, YOUR HONCR THAT' S AT 29 F.3D. THEY SAID
THAT THE RAI LWAY LABOR ACT PROTECTS THE EMPLOYEES CHO CE OF
REPRESENTATI VE. | T"S NOI' THE REPRESENTATIVE' S CHO CE OF
REPRESENTATI VE, YOUR HONOR. | TS THE EMPLOYEES', AND THEY' VE
CHOSEN UTU.

NOW | N TERVS OF READI NG SECTION 2 FIRST AND 2 THI RD
IN TANDEM MR CLARKE S ARGUMENT M GHT WORK BUT FOR THE FACT
THAT IN THIS JURISDICTION THHS G RCU T HAS HELD THAT SECTION 2
FI RST MEANS THAT NATI ONAL HANDLI NG IS OBLI GATORY WHENEVER | T' S
PRACTI CAL AND APPROCPRI ATE. AND WHAT HE IS SAYI NG YOUR HONOR,
IS THAT I TS NOT OBLI GATORY EVEN WHEN | T'S PRACTI CAL AND
APPRCOPRI ATE |F WE' VE CHOSEN NOT TO USE THE NATI ONAL
REPRESENTATI VE. VELL, THAT'S JUST TO SAY |IT'S VOLUNTARY, YOUR
HONCR. HE'S SIMPLY SAYING | F WE VE CHOSEN NOT TO USE THE
NATI ONAL REPRESENTATI VE, THEN I T'S NOT OBLI GATORY, EVEN IF IT
| S PRACTI CAL AND APPROPRI ATE. THAT IS THE DEATH KNELL OF
ATLANTI C COAST LINE, YOUR HONOR

THE COURT: VELL, ATLANTIC COAST DIDN T SAY NATI ONAL
IANDLING | S ALWAYS OBLI GATCRY.

MR MUNRQO WHENEVER | T'S PRACTI CAL AND APPROPRI ATE,

I T SAID.
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THE COURT:  VELL, THAT MEANS THE CARRI ER I T"S ALWAYS
MANDATORY AND APPROPRI ATE. I WOULDN' T OPT FOR ANYTHI NG OTHER
THAN NATI ONAL HANDLI NG WOULD YQU?

MR MINRO  WE HAVE TO SHOW THAT | T'S PRACTI CAL AND
APPROPRI ATE, YOUR HONOR, AND | SUBM T WE HAVE. VWE PUT IN AN
UNFORTUNATELY LARGE STACK OF PAPER THAT SHOWS | T'S PRACTI CAL
AND APPROPRI ATE BASED ON THE H STORY HERE, AND THEY HAVE NOT
REBUTTED THAT, YOUR HONCR THEY HAVE NOT ATTEMPTED TO CONTEST
OUR SHOW NG THAT I T'S PRACTI CAL AND APPRCOPRI ATE IN TH S CASE.

ASSUME THAT I T IS PRACTI CAL AND APPROPRI ATE FOR THE
MOMENT. WHAT HE'S SAYING IS THAT, EVEN THOUGH IT'S PRACTI CAL
AND APPRCPRI ATE AND WOULD BE OBLI GATORY UNDER ATLANTI C COAST
LINE, IT'S NOT IN TH S CASE BECAUSE WE VE CHOSEN NOTI' TO USE THE
NATI ONAL REPRESENTATI VE. THAT' S JUST THE SAME THI NG AS SAYI NG
THAT ATLANTI C COAST LINE IS OVERRULED.

THE COURT: IS IT YOUR ARGUVENT THAT UTU IS THE
DESI GNATED REPRESENTATI VE PURSUANT TO ARTICLE 2 TH RD AS A
RESULT OF UTU S EXI STENCE PURSUANT TO ARTICLE 2 FOURTH?
BECAUSE | TH NK THE TWDO HAVE TO BE READ I N TANDEM

MR MUNRC THEY DO, YOUR HONCR THE MAJORITY OF THE
EMPLOYEES WHO ARE AT | SSUE HERE CHOSE THE UTU AS THEIR
REPRESENTATI VE, AND THEIR RIGHT TO DO SO --

THE COURT: RI GHT, TO PARTI Cl PATE I N COLLECTI VE
BARGAI NI NG RI GHT.

MR MUNRQO CORRECT, AND THEIR RIGHT TO DO SO WAS - -
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THE COURT: WHAT YOU RE TELLING Mg, THEN, IS THAT IN
ALL CASES A COLLECTI VE BARGAI NI NG REPRESENTATI VE DCES NOT HAVE
THE AUTHORITY TO APPO NT SOVEONE ELSE TO REPRESENT THE
COLLECTI VE BARGAI NI NG REPRESENTATI VE. THAT'S WHAT YQU RE
SAYI NG

MR MUNRQO THAT' S CORRECT, YOUR HONCR THE
COLLECTI VE BARGAI NI NG REPRESENTATI VE HAS TO REPRESENT THE
EMPLOYEES THAT | T WAS APPO NTED TO REPRESENT.

THE COURT: WE KNOW THAT DCOESN T HAPPEN, BECAUSE THE
COLLECTI VE BARGAI NI NG REPRESENTATI VE HAS NEGOTI ATORS WORKI NG
FOR THE COLLECTI VE BARGAI NI NG REPRESENTATI VE.

MR MUNRO  WELL, THE REPRESENTATIVE IS A COLLECTI VE,
YOUR HONCR. TS NOT AN | NDI VI DUAL. OBVI QUSLY, YOU CAN T HAVE
A SI TUATION WHERE THE UTU GCES QUT AND HAS THE UNI TED AUTO
NORKERS REPRESENT THE EMPLOYEES. I MEAN, AND WE COULDN T FORCE
THEM TO DO THAT. THAT'S WHERE THE SOC LINE ANALOGY IS, YOUR
HONOR, | N JUDGE MJURPHY'S CPI NI ON. VWHAT THE UNIONS --

THE COURT: SO |IN OTHER WORDS, THERE' S A DI FFERENT
STANDARD, THEN, FOR THE UNIONS AND THE WORKERS THAN THERE 1S
*OR THE CARRI ER THE CARRI ERS CAN HAVE NCCC OR UNI TED AUTO
NORKERS OR DONALD DUCK REPRESENT THE CARRI ERS AT ANY TI ME
RIGHT?

MR MUNRO THE OBLI GATI ONS ARE ABSOLUTELY PARALLEL,
fOUR HONOR, AND THIS IS WHERE THE UNI ONS - -

THE COURT: WHERE ARE THE CARRI ERS BOUND? THEY' RE NOT
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BOUND BY THE RLA, ARE THEY?

MR MUNRO HERE'S HOW I T MATCHES UP. I N SOO LI NE,
VHAT JUDGE MURPHY SAID IS THAT THE $800 LINE CAN T BE FCRCED TO
ACCEPT NCCC, A MUILTI - EMPLOYEE BARGAI NI NG UNI ON. YOU CAN T
FORCE A CARRIER WHICH IS A PARTY TO ACCEPT A REPRESENTATI VE NOT
OF I TS CHOCSI NG IN THE SAVE WAY, WE CAN T FORCE THE EMPLOYEES
WHO HAVE CHOSEN THE UTU TO ACCEPT A MJLTI - UNI ON BARGAI NI NG
REPRESENTATI VE. THAT' S THE PARALLEL, YOUR HONOR, JUST AS YQU
CAN T FORCE THE SO0 LINE INTO THE NCCC.

THE COURT: BUT IT'S A LITTLE DI FFERENT BECAUSE
NATI ONAL HANDLI NG HAD ALREADY STARTED AND ALL THE WORKERS WERE
TRYING TO DO WAS TO TRY TO KEgP THE CARRI ERS I N NATI ONAL
HANDL I NG THAT'S WHAT THE I SSUE WAS I N SOCO LINE, WASN' T | T?

MR MUNRO | BELI EVE THAT S00 LINE HAD REFUSED TO
PARTI CI PATE FROM THE BEG NNI NG "M NOT' SURE. BUT IN ANY
EVENT, |IT S RELEVANT BECAUSE NO CASE HAS EVER HELD THAT,
YHETHER NATI ONAL HANDLING | S OBLI GATORY COR NOT, | T DEPENDS ON
NHETHER OR NOT THE BARGAI Nl NG HAS STARTED. IF YOU LOCK AT
ATLANTIC COAST LINE, THE UNION I N THAT CASE REFUSED TO ENGAGE
[N NATI ONAL HANDLI NG FROM THE QUTSET, YOUR HONOR, AND SO | F
(HAT HAD BEEN THE DECI DI NG FACTOR, THEN THE COURT WOULD HAVE
VEVER GONE ON TO SAY IT TURNS ON WHETHER | T'S PRACTI CAL AND
\PPROPRIATE. |T WOULD HAVE JUST SAID, YOU MADE THE DECI SI ON
3EFORE BARGAI NI NG STARTED. CASE CLOSED.

THE COURT: I TH NK YOU RE RI GHT. IN sOO LINE, THE
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NATI ONAL HANDLI NG HAD NOT STARTED. I TH NK YOU RE CORRECT.

MR MINRO  AND LIKEWSE I N ALTON & SCUTHERN, YCOUR
HONCR. IN THAT CASE, THE NBWA REFUSED FROM THE OUTSET. SO
THAT'S NOT A DI STINCTI QN, YOUR HONCR YOU CAN T DI STI NGUI SH
TH S CASE FROM ALTON & SOUTHERN ON THAT BASI S.

THE PROBLEM IN THIS CASE | S THAT THEY' RE TRYI NG TO
ANALOG ZE THE GENERAL COW TTEES, WH CH ARE DERI VATIVE OF THE
UTU, TO CARRI ERS. VELL, THAT'S NOT THE ANALGGY. THE UTU IS
THE EQUI VALENT OF THE CARRIER, NOT THE GENERAL COWM TTEES, AND
WE CAN T FORCE THE UTU, WE CAN T FORCE THE EMPLOYEES
REPRESENTED BY THE UTU TO JO N TOGETHER W TH OTHER UNI ONS AND
BARGAI N TOCETHER, JUST AS THEY COULD NOI' FORCE THE so0 LINE TO
BARGAIN WTH OTHER CARRI ERS. BUT THE OBLI GATI ONS ARE
RECI PROCAL, YOUR HONCR

THE COURT:  WELL, UTU THE IS | NDEED THE EMPLOYEE.
THAT'S WHAT THE UTU IS

MR MUNRO THAT IS THEIR DULY DESI GNATED
REPRESENTATI VE.

THE COURT: Rl GHT. SO THE UTU IS THE PARTY, THEN [T
HAS TO BE. OrHERW SE, EVERY | NDI VI DUAL EMPLOYEE WOULD BE
| NDEED A PARTY. THE UTU REPRESENTS ALL THE EMPLOYEES, AND IT
HAS TO BE THE PARTY.

MR MUNRO NO YOUR HONCR

THE COURT: VHY NOT?

MR MUNRO I DON' T TH NK THAT' S CORRECT, BECAUSE THE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63

EMPLOYEES ARE THE ONES WHO CHOCSE THE REPRESENTATI VE, NOTI THE
REPRESENTATI VE.  TWO FOURTH MAKES THAT VERY CLEAR

THE COURT: ALL RIGHT.

MR MUNRO THE EMPLOYEES ARE THE EQUI VALENT OF
CARRI ERS.

THE COURT: ALL RIGHT.

MR MUNRO TWO SECOND MAKES THAT CLEAR AS WELL. TS
DI SPUTES BETWEEN A CARRIER AND I TS EMPLOYEES. [ MEAN, THAT' S
WHAT WE' RE TALKING ABQUT HERE, SHALL BE DECI DED BY THE
REPRESENTATI VES, AS MR MOCORE PO NTS OQUT TO ME. TS THEIR
REPRESENTATI VES, THE CARRIER S REPRESENTATIVES AND THE
EMPLOYEES  REPRESENTATI VES.

THE COURT: Rl GHT.

MR MIUNRO  AND | TH NK THAT TEXAS & NEW ORLEANS CASE
MAKES | T VERY CLEAR THAT THE SECTION 2 THIRD RIGHT IS TALKI NG
ABQUT THE EMPLOYEES' RI GHT. MR CLARKE AND MR M LLER CAN T
CTE YOU A SINGLE CASE THAT SAYS THAT IT'S THE REPRESENTATI VE S
RIGHT TO SELECT THE REPRESENTATI VE. I T JUST DCESN T MAKE
SENSE, YOUR HONCR

NOW THE WAY TO READ THE TWO PROVI SIONS | N TANDEM - -
AND |I'M USING SHORTHAND HERE, BECAUSE ATLANTI C COAST LINE SORT
OF IS AN INTERPRETATION OF 2 FIRST IN TH' S JURI SDI CTI ON. SO
VWHAT |'M SAYING IS THAT YQU HAVE TO READ 2 TH RD AND ATLANTIC
COAST LINE IN TANDEM AND THE WAY TO DO THAT IS, YOQU SAY THE

EMPLOYEES RI GHT TO | DENTI FY THEI R REPRESENTATI VE | S PROTECTED.
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WE CAN T FORCE THEM TO USE THE UNI TED AUTO WORKERS OR BI LL
GATES, OR ANYONE ELSE. THEY CET TO PICK THE UTU AND THEY' VE
DONE SO, AND THE UTU WANTS TO PROCEED THROUGH A COLLECTI VE
SPOKESPERSON. THEY WANT TO PROCEED THROUGH A MULTI FACETED
SPOKESPERSCQN, THE GENERAL COW TTEES, AND THEY' RE ENTI TLED TO
DO THAT, TOO, SO LONG AS THEY ALL COVE AND BARGAIN WTH US IN
NATI ONAL  HANDLI NG

THEI R REPRESENTATI VE, WHCEVER THAT NMAY BE, HAS TO COME
AND TRY, YOUR HONOR, NOI' HAS TO AGREE, BUT HAS TO TRY TO
BARGAI N NATI ONALLY, AND THAT'S WHERE MR CLARKE | S WRONG TS
A QUESTION OF AUTHORITY. OUR REPRESENTATI VES COVE TO THAT
NATI ONAL TABLE, YOUR HONOR, WTH THE AUTHORI TY TO AGREE TO
El THER A NATI ONAL AGREEMENT OR LOCAL AGREEMENTS. | F THEY
CONVI NCE US | N BARGAI NI NG THAT LOCAL AGREEMENTS ARE WHAT WE
HAVE TO HAVE, OUR NATI ONAL BARGAI NERS HAVE THE AUTHORITY TO
G VE THEM THAT.

THE PROBLEM HERE, YOUR HONOR, |S THAT THEY' VE COME TO
‘THE TABLE WTH THE AUTHORI TY TO ONLY AGREE TO LOCAL AGREEMENTS.
‘THEY CAN' T EVEN TALK TO US ABQUT OUR DEMAND FOR A NATI ONAL
AGREEMENT, AND THEY HAVE TO DO THAT, YOUR HONCR THEY HAVE TO
IBE AT LEAST ABLE TO AGREE TO A NATI ONAL AGREEMENT, AND AS
'THINGS STAND, THERE'S NO TABLE IN THE WORLD THAT THE CARRI ERS
CAN GO TO AND GET A NATI ONAL AGREEMENT -- NOT ONE. WE TALKED
TO MR MLLER S CLIENTS AND THEY SAY, "WE DON T HAVE

AUTHORITY. "  WE TALKED TO MR CLARKE' S CLI ENTS AND THEY SAY,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

"WE CAN T AGREE FOR THE WHOLE UTU." THERE' S NOBODY.

THE COURT: HOW MANY EMPLOYEES ARE REPRESENTED BY THE
THREE CGENERAL COWM TTEES?

MR MUNRQO ITS A LARGE NUMBER ONE OF THE GENERAL
COW TTEES | S THE LARGEST ONE AMONG THE CLASS ONE CARRI ERS, |
BELIEVE, SO IT'S A SI GNl FI CANT PERCENTAGE.

THE COURT: MR CLARKE? | MEAN JUST APPROXI MATI ONS.

MR M LLER | WOULD ESTI MATE ABQUT 5, 000.

THE COURT: ABQUT 5,0007?

MR M LLER YES.

MR MUNRQO SO WE' RE TALKI NG ABQUT A BI G CHUNK OF
EMPLOYEES HERE, YOUR HONCR, AND THERE' S NOBCDY THAT WE CAN TALK
TO ABOQUT OUR LEG TI MVATE DEMAND, AND | DON T TH NK ANYBODY CAN
CONTEST THE FACT THAT WE HAVE THE RI GHT UNDER THE RAI LWAY
NATI ONAL LABOR ACT THAT WE CAN SEEK A RIGHT TO AGREEMENT
NATI ONALLY. THEY CAN SEND THEI R REPRESENTATI VES TO THE
NATI ONAL TABLE AND IF MR CLARKE' S CLI ENTS WANT TO AT THAT
TABLE | NSI ST ON LOCAL AGREEMENTS OR TALK ABQUT LOCAL, AND THEY
CAN'T INSIST ON IT, BECAUSE THAT' S WHAT THE DELAWARE & HUDSON
CASE SAYS. IT SAYS YQU CAN T STICK TO A BARGAI NING PCSI TION TC
THE EXCLUSI ON OF GOCOD- FAI TH BARGAI NI NG BUT THEY CAN CERTAI NLY
TALK ABOUT LOCAL CARVE-QUTS AND LOCAL AGREEMENTS, AND THAT IS
WHAT THAT HUGE AFFIDAVIT WE PUT I N SHONG. THEY DO | T EVERY
TIME, AND THEY' VE DONE IT IN TH S CASE, YCOUR HONCOR THE

TENTATI VE NATI ONAL AGREEMENT THAT WE' RE TALKI NG ABOUT HERE HAS
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AN EXPRESS PROVISION IN IT THAT ALLOANS FOR A
?ROPERTY- BY- PROPERTY ADJUSTMENT TO THE NEW RULES. SO THERE | S
JO INTRUSION ON THEIR SECTION 2 TH RD RI GHT.

THE COURT: T MUST MEAN SOVETH NG, BECAUSE WHY WOULD
THERE BE A NEED FOR A 2 TH RD AND A 2 FOURTH? BOTH TALK ABQUT
THE | MPORTANCE OF BEI NG FREE FROM | NTERFERENCE BY THE CARRI ER
NHAT'S THE NEED FOR 2 TH RD, THEN?

MR, MUNRO THE DISTINCTION IS TH'S, YOUR HONCR TWO
FOURTH EXPLAINS THAT IT HAS TO BE A MAJORITY OF THE CRAFT OR
CLASS THAT' S THE REPRESENTATI VE. TWO THIRD EXPLAINS THATIT'S
4 VI OLATION FOR THE CARRIER TO TRY TO | NFLUENCE THAT PROCESS.

THE COURT: TWO FOURTH SAYS THAT, ALSO I T SAYS
FREEDOM FROM | NTERFERENCE BY THE CARRI ER

MR, MUNRO THAT'S A SLI GHTLY DI FFERENT PROVI SI ON,
YOUR HONOR, BECAUSE |IT GOES TO THE ORGAN ZI NG LABCR
ORGANIZATIONS AND PAYI NG SORT OF CARRI ER- SUPPORTED UNI ONS.
THAT' S WHAT THAT PROVISION IS GO NG TO I THNK | F YOU READ
THE LEG SLATI VE H STORY, WHAT YQU LL FIND THAT THEY WERE
NORRIED ABOUT |S, THERE WAS THOSE YELLOW DOG UNI ONS THAT MR
CLARKE SPCKE ABOQUT EARLI ER

THE COURT: ALL RI GHT.

MR MUNRO NOW YOUR HONCOR, |'D LIKE TO SAY A FEW
AORDS ABOUT THE CRAFT-WDE PO NT, BECAUSE | TH NK THAT'S SORT
OF GOTTEN BURIED HERE, AND IT IS A VERY | MPORTANT PO NT.

THE COURT: BEFORE YOQU LEAVE THAT, HOW OFTEN DO THE
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EMPLOYEES VOTE FOR THE COLLECTI VE BARGAI NI NG REPRESENTATI VE?
EVERY FOUR YEARS OR FIVE YEARS, OR SO? | DON T KNOW  HOow
OFTEN?

MAYBE MR M LLER KNOWS.

MR M LLER YOUR HONCOR, ONCE THEY' RE DESI GNATED,
UNLESS A DI SPUTE ARI SES WTH THE COVPETI NG UNI ON OR COWVPETI NG
I NDI VIDUAL, |IT REMAINS FOREVER | MEAN, UTU AND I TS
PREDECESSOR S REPRESENTATI ON GCES BACK TO THE 1920'S AND
THIRTIES ON TH S PROPERTY.

THE COURT: RI GHT, R GHT.

VWH LE YOU RE THERE, CAN YOU PO NT TO ANY OTHER CASE I N
VWH CH THERE'S BEEN SUCCESSFUL BARGAI NI NG  SUCCESSFUL NATI ONAL
HANDLI NG AS WELL LOCAL HANDLING IN THI'S TYPE OF SCENARI O WHERE
UTU HAS HAD CO REPRESENTATI ON BY CGENERAL COWM TTEES OR
ANALOGOUS GROUPS? CAN YOU PO NT TO ANY OTHER?

MR. M LLER: I TH NK THE ONES MR CLARKE WAS TALKI NG
ABQUT EARLI ER

MR CLARKE: YOUR HONOR, 1988.

THE COURT: 1988.

MR CLARKE: WHI CH LED TO THE --

THE COURT: BUT THERE WAS A SETTLEMENT, THOUGH.

MR CLARKE: THERE WAS EVENTUALLY A SETTLEMENT AFTER
IT WAS DETERM NED THAT THE NATIONAL DIDN T APPLY TO THOSE LOCAL
LI NE COW TTEES. THEY REACHED AN AGREEMENT THEN.

THE COURT: I SN'T THAT FAIRLY SI GNI FI CANT, THOUGH,
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THAT IN THE LAST 12 YEARS THERE' S NOT' BEEN ANY TYPE OF
ANALOGOUS EFFORT TO BARGAIN WTH THE CARRI ERS?

MR CLARKE: "M SORRY, YOUR HONOR?

THE COURT: IS IT NOTI SIGNIFI CANT OR | NSI GNI FI CANT | N
THE LAST 12 YEARS THAT NO UNION HAS HAD AN | NTEREST I N
ATTEMPTI NG TO BARGAIN FOR LOCAL | SSUES AT THE SAME TI ME THAT
I TS ENGAGED | N BARGAI NI NG FOR A NATI ONAL CONTRACT?

MR CLARKE: WE THINK IT'S SIGNI FI CANT THE FACT THAT
ONE OF THE GENERAL COWM TTEES, 386, SINCE 1984, HAS | NSI STED
UPON LOCAL BARGAI NI NG IN THE LAST TWDO ROUNDS OF BARGAI NI NG
TWO OTHER COWM TTEES HAVE DONE | T, TOO

MR, MUNRO THAT' S NOT' EXACTLY TRUE, YQOUR HONOR,
BECAUSE THOSE COWM TTEES HAVE, | N EVERY CASE, ULTI MATELY COVE
I NTO NATI ONAL HANDLI NG IN THE LAST RCUND, I N FACT, THEY WROTE
A LETTER AND THEY SAID, "WE ACCEDE TO NATI ONAL HANDLI NG "

MR CLARKE: BASED ON THE AGREEMENT.

MR MUNRQO BUT THEY ENTERED NATI ONAL HANDLI NG |S THE
PO NT.

THE COURT: RI GHT.

MR MUNRQO NOW THERE ARE EXAMPLES OF DUAL TRACK,
YOUR HONCOR IN FACT, THE BLE, THE PARTY THAT WAS LET QUT OF
TH S CASE, THE SETTLEMENT W TH THAT ORGANI ZATI ON WAS PREDI CATED
ON A DUAL- TRACK ARRANGEMENT, WH CH WAS WHAT WAS ACTUALLY DONE
WITH THAT UNION THE LAST TI ME. THE PROCBLEM W TH THAT, YOUR

HONOR - -
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THE COURT: WHERE YOU BARGAI N NATI ONAL AND LOCAL
| SSUES. VWHY CAN' T YOU DO THAT HERE?

MR MUNRO WE' RE PERFECTLY HAPPY TO DO THAT, YQUR
HONOR, AND THEY' VE REFUSED TO DO THAT. THEY' VE TURNED US DOWN.

MR. CLARKE: AGAIN, THIS GCES BACK TO, WE VE TURNED
THEM DOWN BECAUSE WE HAVE TO HAVE BARGAINING OVER I N A NATI ONAL
SETTING WHERE WE' RE BOUND BY THE NATI ONAL RESULT. I F YQU
CAN' T GET AN AGREEMENT ON THE LOCAL | SSUES, THEY' RE SUBSUMED
I NTO THE NATI ONAL RESULT. THAT' S THE PROBLEM

THE COURT: WHY DON T YOU AT LEAST TRY IT? ISNT IT
NORTHY OF AN EFFORT?

MR CLARKE: YOUR HONOR, THEY HAVE I N THE PAST. THEY
AAVE. THEY HAVE. THAT'S WHAT THEY DI D I N 1994.

THE COURT: RI GHT.

MR CLARKE: BUT AGAIN IT COMES DOMN TO THI S PROBLEM
QU RUN INTO  WHAT DO YOU DO WHEN YOU CAN T RESCLVE THE LOCAL
[SSUES? HOW DO YOU FI NALLY ALLOW THEM TO BE RESOLVED? AND
YHAT WE HAVE FOUND IS THAT WE HAVE TO I NSI ST UPON A MEANS TO
IAVE GOOD CLCSURE, AND THE CARRIER' S NOT GO NG TO VOLUNTARI LY
\GREE TO HAVE, YOU KNOW ALLOW YQU TO HAVE THESE SECTI ON 6
[SSUES OUT THERE THAT YOU CAN THEN STRAGG.E AT THE END.

I MGHT ALSO ADD, NATIONAL HANDLING IS SORT OF LIKE A
IISNOMER. WE' RE NOT DEALING W TH NATI ONAL HANDLI NG I N THE
SENSE OF ALL OF THE CARRIERS I N THI S COUNTRY. THERE ARE THREE,

\S PO NTED QUT --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

THE COURT: NO | UNDERSTAND.

MR CLARKE: -- WHAT THEY CALL CANADA OMED, BUT THREE
LARGE CARRIERS. MANY OTHER CARRI ERS HAVE WHAT THEY CALL
STANDBYS. THEY ALLOW NATIONAL TO GO AND THEN THEY' LL TAKE WHAT
COMES QUT OF THE NATI ONAL HANDLI NG SOMETI MES, YOU CAN DO THAT
BY AN AGREEMENT THAT W LL DEFINITELY TAKE WHAT'S GO NG TO COVE
QUT, OR ELSE YOU CAN GET AN AGREEMENT AND WE' LL SIT DOAN AND
TALK ABOUT WHAT COVES QUT AND SEE HOW I T APPLIES TO US. so |
MEAN, |F YOU LOCK AT THE H STORY OF THE ACT, TH S CONCEPT OF
DUAL TRACK IS SOVETHI NG THAT IS OF FAIRLY RECENT VINTAGE |IT
FIRST CAVE I N 1994.

MR MUNRQO I T"S AN I NVENTION OF MR MOORE, ACTUALLY.

MR CLARKE: SO NOW I GUESS WE' RE TALKI NG ABQUT, DO WE
HAVE TO PARTI Cl PATE I N NATI ONAL, LOCAL, OR DUAL TRACK? MAYBE
ATLANTI C COAST LI NE HAS BROADENED THAT | N THAT SENSE. THE
PO NT 1S, H STORI CALLY, THE CONCEPT WAS THAT YOU WEREN T FORCED
INTO IT, SO IT WAS ALWAYS VCOLUNTARY. | DON' T LIKE WHAT |'M
GETTING |'M GETTING QUT, AND IT WAS DONE. THEY GOI' QUT OF
NATI ONAL HANDLI NG THAT' S WHAT THE DEPARTMENT OF JUSTICE S
BRI EF PO NTS QUT. OrHER TIMES, THEY SAY AT THE END, WE RE QUT
OF LOCAL, BUT | LIKE NATI ONAL. |"LL SIGN ON TO THE NATI ONAL.
THE WHOLE STRUCTURE OF THIS IS FREEDOM THE FREEDOM TO SELECT
WHERE YOU RE GO NG TO DO YOUR BARGAI NI NG

MR M JINRO NOT IN TH' S JURI SDI CTI QN, YOUR HONOR, NOT

|F WE'VE SHOM | T'S PRACTI CAL AND APPROPRI ATE. THE H STORY OF
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FREEDOM TO ENTER | NTO NATI ONAL HANDLING IS NOT ENDED WTH THE
COURT OF APPEALS DECI SION I N ATLANTI C COAST LINE, BECAUSE
UNDER THAT CPINION |F WE'VE SHOM | T S PRACTI CAL AND

APPROPRI ATE, THE COURT SAYS IT'S OBLI GATCORY; YOU VE GOI' TO DO
I T. IT DOESN T MEAN YOU HAVE TO AGREE TO A NATI ONAL AGREEMENT.
IT DCESN T MEAN THAT YOU VE GOT TO COVE TO THE TABLE AND IT'S
NATI ONAL AGREEMENT OR NOTHI NG YOU KNOW SORRY, YOUR LOCAL
CONCERNS, WE WON T LI STEN. BUT I T DOES MEAN YOU VE GOI' TO TRY
IT. AND WE' VE NOT' ONLY OFFERED TO DO THAT, YOUR HONCR WE
HAVE OFFERED TO TRY |IT BOTH WAYS. WE' VE SAID WE'LL TALK TO YQU
NATI ONALLY AND WE' LL TALK TO YOQU ABOUT YOUR LOCAL CONCERNS.
THEY' VE REFUSED TO DO THAT, YCQOUR HONOR

THE COURT: WHY SHOULDN T THE COURT ORDER THAT THE
PARTI ES ENGAGE IN A DUAL- TRACK MEDI ATION FOR TEN DAYS OR SO
ITS A COURT ORDER, AND SEE | F YOU CAN WORK QUT AN AGREEMENT?

MR MUNRO  VELL --

THE COURT: YOU CREATED TH S. VWHY DON T YOU GET UP
iERE AND TELL ME WHY | SHOULDN T DO THAT? WHY SHOULDN T | DO
THAT IN AN EFFORT TO TRY TO BRING THE PARTI ES TOGETHER?  SAY,
LOCK, SIT DOMN AND PROCEED ALONG THESE DUAL TRACKS FOR FI VE
JRYS, TEN DAYS, OR SO AND LET ME KNOW I F YOU VE BEEN ABLE TO
YORK QUT AN AGREEMENT. "M GO NG TO RESOLVE THE | SSUE, BUT
fOU'RE TELLING ME TH S IS SOVETH NG YOU CREATED, THIS IS
SOVETHI NG THAT HAS WORKED. I T SCUNDS VERY | NNOVATI VE.

MR MOORE: | DIDN T CREATE IT.
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THE COURT: TAKE THE CREDIT. YOU VE GOT A FEDERAL
JUDGE APPLAUDI NG YOUR EFFORTS. NOW SETTLE TH' S CASE.

MR MOORE: | THINK THAT'S A FINE OUTCOME. | DON T
THINK THE TEN-DAY LIMT IS APPROPRIATE.  YOU PROBABLY WANT THE
3ARGAINING TO GO ON IN THE WAY THAT THE RAI LWAY LABOR ACT
APPLIES, WHETHER | T DOES OR DOESN T WORK. DUAL TRACK IS THE
SENSIBLE WAY TO TAKE CARE OF NATI ONAL AND LOCAL PROBLENS.

THE COURT: WHY SHOULDN T | DO IT FOR A REASONABLE
PERIOD OF TIME, AND WHAT'S REASONABLE?

MR MOORE: |T'S UNTIL THE MEDI ATI ON BOARD SAYS THAT
[T'S NOT GO NG TO WORK.

THE COURT: RIGHT, BUT YOU RE IN A DI FFERENT FORUM
[HOUGH. LOOK, | TOLD YOU I'D G VE YOU A DECI SI ON BEFORE THE
IND OF THE YBAR AND |'LL DO THAT, BUT IT MAY NOT BE CONSI STENT
JITH WHAT'S NORMALLY DONE | NSOFAR AS MEDI ATION OF THESE TYPES
F DI SPUTES. BUT DO YOU THINK | T WOULD SERVE ANY PURPOSE AT
\LL TO GET THE PARTIES TO TALK FOR TEN DAYS OR SO REGARDI NG
"HESE DUAL- TRACK | SSUES? WHY ISN T IT WORTH A TRY, | GUESS?

MR CLARKE: YOUR HONOR, THE GENERAL COWM TTEES ARE
\GREEABLE TO SIT DOM WTH THE CARRIERS AND TALK ABOUT ANY
'SSUE THAT CARRIERS WANT TO ADDRESS, AND THEY' RE WLLING ALSO
'0 ADDRESS THE | SSUES THAT THEY WANT TO ADDRESS.

THE COURT: TALK DOESN' T MEAN ANYTHING  |'M GO NG TO
)RDER IT. |IT S A FASCI NATING CASE, AND |'M GO NG TO WRI TE AN

JPINION AND RESOLVE THE | SSUE. BUT YOU RE TELLING ME THAT TH S
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IS SOVETH NG THAT' S NEW AND SOMETHI NG THAT HAS WORKED, AND |'M
ORDERI NG THE PARTIES DO IT.

MR CLARKE: THEY' RE WLLING TO NEGOTI ATE WTH THE
CARRI ERS.

THE COURT: THAT'S WHAT |'VE BEEN HEARI NG FROM BOTH
SIDE, "WE' RE WLLING TO TALK. "

MR MUNRC  YOUR HONOR, THAT'S A PERFECTLY LOG CAL AND
REASONABLE RESULT, AND WE THI NK THAT, SO LONG AS THE UTU IS
OBLIGATED TO COVE AND TRY NATI ONAL HANDLI NG WE RE PERFECTLY
HAPPY TO TALK TO THEM LOCALLY AS WELL.

MR CLARKE: THAT' S WHERE WE CGET BACK TO THE KI CKER I N
TH' S.

THE COURT: IF I ORDER THE PARTIES TO TALK, |IT WLL BE
ALONG THE DUAL TRACKS, NATI ONALLY AND LOCALLY, AND CENERAL
COW TTEES AS WELL AS UTU.

MR CLARKE: \WELL, UTU --

THE COURT: UTU IS PARTI Cl PATI NG | N NATI ONAL HANDLI NG

MR CLARKE: BUT I T HAS REACHED AN AGREEMENT W TH THE
CARRIERS.

MR, MUNRO NOT ON BEHALF OF THESE EMPLOYEES, YOUR
{ONOR. THEY HAVE REFUSED TO TALK TO US. THAT' S THE PRCBLEM

THE COURT: NGO | UNDERSTAND. SO WHY | S SOVEONE, WHY
[S ANYONE PREJUDICED |F | TELL UTU, NOTW THSTANDI NG WHAT YQU VE
JONE, | WANT YOU TO PARTI Cl PATE ALSO TO SEE |F YOU CAN T HELP

3ROKER AN AGREEMENT BETWEEN THE GENERAL COWM TTEES ON SOVE OF
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THESE NATI ONAL I1ISSUES, AS WELL AS THE LOCAL | SSUES? | MEAN
YOU RE THE COLLECTI VE BARGAI NI NG AGENT, YQOU KNOW.

MR M LLER YES, YOUR HONCR THAT CREATES SEVERE
| NTERNAL PROBLEMS, BECAUSE THE NATI ONAL NEGOTI ATI NG COW TTEE
HAS NO I NTERNAL JURI SDI CTION W TH RESPECT TO THESE THREE
GENERAL COW TTEES OF ADJUSTMENT.

MR MUNRO IT HAS JURI SDI CTI ON UNDER THE RAI LWAY
LABOR ACT, YOUR HONOR, THOUGH.

MR M LLER THE UNION, TAKING US AS WE ARE, AS THE
REPRESENTATI VE, 1S THE CERTI FI ED COLLECTI VE BARGAI NI NG AGENT,
BUT THE NATI ONAL NEGOTI ATI NG COW TTEE HAS NO AUTHORI TY TO BEAT

THE GENERAL COWM TTEES ABQUT THE HEAD. THEY' RE ALLONED TO OPT

QuT.

THE COURT: NO, NO AND I'M NOT' TRYING TO GET THEM TO
TWST ANY ARMS OR BEAT ANYONE ABQUT THE HEAD. ["M NOT' TRYI NG
TO DO THAT AT ALL. "M JUST TRYING TO GET EVERYONE TO SIT AT

THE SAME TABLE TO SEE |F THESE | SSUES CAN BE RESCLVED
NATI ONALLY AND LOCALLY. THAT'S ALL 1'm DOl NG. ["M NOT' TRYI NG
‘TO GET YOQU TO DO WHAT YOU WOULDN T NORMALLY DO, WHICH IS TO
‘TWST ARM5, TAKE |IT OR LEAVE IT.

MR M LLER YOUR HONOR, AS A PRACTICAL MATTER, |
IDON'T KNOW HOW THE NATI ONAL NEGOTI ATI NG COW TTEE WOULD HAVE
ANY | NPUT | NTO THE PROCESS THAT' S LEFT FOR THESE THREE CGENERAL
{COW TTEES BECAUSE, AS MR CLARKE HAS MADE CLEAR, YOU CAN' T --

'YOU VE GOT A NATI ONAL AGREEMENT AND YOU VE GOT LOCAL | SSUES.
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THE TWD HAVE NO REAL PLACE WTH EACH OTHER | F EVERYTH NG IS
FART OF ONE M X THE NATI ONAL NEGOTI ATI NG COW TTEE HAS DONE
I TS JOB. I T"S NEGOTI ATED A TENTATI VE AGREEMENT - -

THE COURT: A TENTATI VE NATI ONAL AGREEMENT.

MR M LLER -- WTH RESPECT TO THE GENERAL COWM TTEES
THAT I T HAD AUTHORI TY TO NEGOTI ATE FOR, AND THAT'S THE END OF
IT. ANYTH NG THAT'S LEFT IS BETWEEN THESE GENERAL COWM TTEES
ACRCSS THE BROAD RANGE OF | SSUES THAT THEY HAVE AND THE
CARRI ERS VWHO PARTI Cl PATE.

THE COURT: BUT THEY' RE STILL CONCERNED ABCQUT, THE
THREE GENERAL COWM TTEES ARE STILL CONCERNED ABQUT SOVE OF THE
SAMVE NATI ONAL | SSUES, THOUGH, AREN T THEY?

MR MLLER  WELL, THEY WANT TO DEAL WTH RATES COF
PAY.

THE COURT: BECAUSE THEY DON T HAVE A CONTRACT FOR
ANYTHI NG, NATI ONAL OR LOCAL.

MR M LLER BUT REMEMBER THEY HAVE A DI FFERENT
CONTRACT. UNDER THE RAILWAY LABOR ACT, CONTRACTS DON T EXPI RE.
SO THEY' VE GOT AN EXI STI NG CONTRACT. AS MR CLARKE MADE
CLEAR --

THE COURT: 'S YOUR CONTRACT AS GOCD AS WHAT' S BEEN
NATI ONALLY NEGOTI ATED, OR DO YOU KNOWP

MR CLARKE: I KNOW THEY LI KE THE LCCAL RULES A LOT
BETTER

MR MLLER SEE, YOUR HONOR, HE'S MADE | T CLEAR THAT
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THESE GENERAL COWM TTEES WANT TO CONSI DER AS PART OF THE MOVI NG
THE PI ECES AROUND TO TAKE A D FFERENT, TO TAKE PERHAPS LOAER
WAGES I N EXCHANCE FOR BETTER RULES, YOU KNOW AND THE NATI ONAL
NEGOTI ATI NG COW TTEE WOULDN T HAVE ANY PART | N THAT PROCESS.
VW' VE DEALT WTH WHAT WE' VE DEALT WTH, OR AT LEAST THE
NATI ONAL NEGOTI ATI NG COW TTEE DI D.

| MGHT ALSO ADD THAT ALL THI S BUSI NESS ABQUT -- FIRST
OF ALL, ATLANTIC COAST LINE ONLY DEALT WTH THE CREW CONSI ST
| SSUE. UTU WOULD NOT NEGOTI ATE THAT NATI ONALLY, AND THE
CIRCU T ENDED UP SAYI NG YOQU DON' T HAVE TO NEGOTI ATE | T
NATI ONALLY; |IT IS A PURE LOCAL | SSUE.

MOREOVER, AS FAR AS |IT WOULD DO NO MORE HARM TO
NATI ONAL HANDLI NG IN PERM TTI NG THESE THREE GENERAL COWM TTEES
TO EXERCI SE THE RI GHT THAT UTU HAS CONSTI TUTI ONALLY AS A PARTY
UNDER 2 THIRD THAN I T HAS BEEN FOR IN THE LAST 15 YEARS, THE
SO0 LINE RAILROAD, A CLASS ONE, TO GET QUT, THE ILLINO S
CENTRAL RAI LROAD, A CLASS ONE, TO GET QUT, AND THE GRAND TRUNK
WESTERN RAI LROAD, TO GET QUT. THERE ARE FI VE CLASS ONE
CARRI ERS LEFT: BNSF, NS, UP, CSX, AND | CANSAS C TY SOUTHERN,
KCS. THAT' S I T. WHAT | F FOUR DECI DE THAT THEY' RE NOT GO NG TO
GET THE NCCC THE NEXT TIME ARCUND? THERE' S NO NATI ONAL
HANDLI NG | TS MORE PREDI CTABLE THAT NATI ONAL HANDLI NG WOULD
END THAT WAY THAN BY GRANTI NG TO THESE THREE GENERAL COW TTEES
THE RIGHT THAT UTU HAS AS A PARTY UNDER 2 THH RD, BECAUSE WE' VE

G&OTI WHAT, THREE OUT OF EIGHT CLASS ONE CARRI ERS THAT HAVE I N
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THE LAST 50 YEARS LEFT.

THE COURT: IF | GRANT YQU THE RELI EF YOU RE SEEKI NG
THAT'S GO NG TO BE THE END OF NATI ONAL HANDLI NG BECAUSE
EVERYONE WLL SAY, "WE' RE NOI GO NG TO DO IT. VE WANT TO
REPRESENT CQURSELVES." | NSTEAD OF THE THREE GENERAL COWM TTEES
THIS TIME, |IT WLL BE ALL 11. THEN WHAT HAPPENS?

MR CLARKE: YOUR HONOR, |F VWE VENT INTO |F WE WERE
ABLE TO -- |F YOU LOOX AT THE 1994 ROUND, THAT'S VERY
I NSTRUCTI VE ON THI S. THERE WAS A RACE TO THE COURTHOUSE | N
1994. THE CARRI ERS WON BY COM NG HERE. IN ANY OTHER CIRCU T
IN TH' 'S CQUNTRY, WE WOULD NOTI' HAVE HAD THE PRCBLEM GRAND
TRUNK WOULD HAVE BEEN THE RULE. TS JUST BECAUSE IN TH' S
Cl RCUI T, BECAUSE OF ATLANTIC COAST LINE, THAT WE HAVE THE
PROBLEM AND I T'S BECAUSE THE CARRI ERS INSI ST ON COM NG HERE.

MR M LLER YOUR HONCOR, EVERYBCODY IN THE UNI ON
RECOGNI ZES THAT NATI ONAL HANDLI NG |'S VERY EFFI Cl ENT. THAT' S
WHY | T'S PART OF THE CONSTI TUTION, BECAUSE IT'S A LOT OF WORK
FOR A GENERAL COW TTEE. ITS A LOT OF EXPENSE, A LOT OF
RESEARCH. THEY DON T HAVE THOSE RESOURCES.

THE COURT: THAT' S WHY THEY HAVE A DULY APPQA NTED
REPRESENTATI VE SUCH AS YQU.

MR MLLER AND THAT'S WHY, YOUR HONOR, MORE TO THE
POINT, THEY CHOCSE TO PARTI Cl PATE BY HAVI NG THE NATI ONAL
VEGOTIATING COW TTEE HANDLE THEI R PROBLEMS.

MR CLARKE: AND MOST OF THE GENERAL COWM TTEES ON THE
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BN, EVEN THOUGH | NI TIALLY THEY DECI DED TO OPT QUT, DECIDED TO
OPT BACK IN. SO IT'S SOVETH NG THAT -- WE SUBMT TH S IS NOT
THE DEATH KNELL. THIS IS THE WAY TO G VE SOME STRENGTH TO THE
RIGHT TO BARGAIN FOR | SSUES THAT THE UNI ON BELI EVES ARE
| MPORTANT TO US.

THE COURT: RI GHT. ['"M GO NG TO GIVE YOU EQUAL TI M,
BUT WAIT A M NUTE. ' M I NTERESTED. WHAT DCES HAPPEN | N OTHER
CRCU TS, THOUGH? YOU DON T HAVE ATLANTI C COAST LI NE. HOW DO
YOU BARGAIN AS A PRACTI CAL NMATTER?

MR CLARKE: |T'S 2 THHRD, YOUR HONOR, WHCEVER YQU
DESI GNATE AS BEI NG YOUR REPRESENTATI VE.

THE COURT: SO, ROUTI NELY, AN ENTITY SUCH AS UTU WOULD
DESI GNATE THREE GENERAL COW TTEES OR FOUR GENERAL COWM TTEES,
OR WHATEVER?

MR CLARKE: I T DCES, YOUR HONCOR

THE COURT: THAT HAPPENS?

MR CLARKE: | T DCES. UNDER | TS CONSTI TUTI ON, THE
GENERAL COWMM TTEES ARE THE ONES TO RECEI VE AND DEAL W TH AND
SERVE THEIR OMN SECTI ON 6 NOTI CES. THAT'S THE WAY | T'S DONE.
THE ONLY DI FFERENCE |S NOW THAT WE' RE I NTO THI S NATI ONAL VERSUS
LOCAL WHERE IT'S TRYING TO BE ENFORCED, BEG NNI NG IN 1994, AND
THIS IS WHAT THE RECORD SHOA5, | N 1994, THE NATI ONAL CARRI ERS
CONFERENCE COW TTEE CHANGED THE METHOD OF SENDI NG THE SECTI ON
6 NOTI CES AND THEY SENT THEM DI RECTLY TO THE | NTERNATI ONAL UTU.

THE COURT: THAT' S WHAT HAPPENED IN THI S CASE.
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NOVEMBER 18T, 1999, THE LETTER WAS SENT TO UTU AND NOT THE
GENERAL COWM TTEE.

MR CLARKE: THAT' S CORRECT, YOUR HONOR

THE COURT: BUT THE CARRI ER SAYS, "WELL, WE GAVE
NOTlI CE TO BOTH THE CENERAL COW TTEES AS WELL AS uUTUu."

BUT THAT WAS NOT CORRECT, WAS |IT, MR MINRO?

MR MUNRO  ACTUALLY, WE SENT THE SECTION 6 NOTI CE
BOTH TO MR LITTLE, THE HEAD OF UTU, AT THE SAME Tl ME ALL THE
CARRI ERS | NDI VI DUALLY SENT THE SAME NOTI CE, SAME TI Mg, TO ALL
THE GENERAL COMM TTEES, AND MR CLARKE MAKES A BI G PO NT ABCQUT
TH'S IN HS REPLY BRI EF WHERE HE SAYS WE NEVER SERVED THE
SENERAL COW TTEES.

THE COURT: THE WHOLE PURPCSE IS JUST TO G VE NOTI CE.

MR MUNRQO IT 1S YOUR HONOR

THE COURT: NO ONE CLAIMED THEY DIDN T KNOW WHAT WAS
30ING ON.

MR, MUNRO EXACTLY, YOUR HONOR

THE COURT: SO SECTION 6 IS NOT A VIABLE ISSUE IN TH' S
CASE, IS IT?

MR CLARKE: IT IS IN TH S ONE SENSE, | N RESPONSE TO
THEI RS. SECTION 6 ALSO G VES THEM THE REQUI REMENT THAT THE
PARTIES HAVE THE I NI TIAL CONFERENCE W TH N 30 DAYS.

THE COURT: RI GHT, AND THE CARRI ER TAKES THE POCSI Tl ON
THAT THE CONFERENCE TOOK PLACE | N NOVEMBER

MR MUNRQO EXACTLY, YOUR HONOR
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MR CLARKE: WTH THE NOVEMBER 30, WTH THE UTU,
VWHEREAS THE CGENERAL COWM TTEES, WHO ARE THE DESI GNATED REPS - -

THE COURT: YOQU SAID IF THEY DI D TAKE PLACE. YQU
VWEREN T THERE.

MR CLARKE: THEY ASKED, THEY SAID, "WE RE NOT WLLING
TO WAl VE. VWE WANT TO SIT DOMN AND NEGOTI ATE," AND THEY NEVER
RESPONDED. THIS IS THE PONT | WAS GETTING AT, YOUR HONCR UP
UNTIL 1994, THE WAY THE SECTI ON 6 NOTlI CES WERE SERVED | N
NATIONAL OR LOCAL -- |IT DOESN T MATTER WH CH TYPE -- THE
CARRI ER WOULD SERVE AND NORMALLY THE CARRIERS DI DN T,
APPARENTLY. IT WAS THE GENERAL COW TTEES. BUT | F THE CARRI ER
WANTED THE NOTICE, | T WOULD SERVE | T ON THE GENERAL COW TTEES,
BECAUSE THE GENERAL COWM TTEES ARE THE ONES VWHO ARE DESI GNATED
FOR CERTAIN AGREEMENTS. AND |F YOU WANT TO CHANGE THAT
AGREEMENT, THI S IS THE PERSON YOU RE REQUI RED TO TALK TO

LI KEWSE, THE GENERAL COWM TTEES WOULD SERVE THEIR
NOTI CE AND THEN THE PARTIES WOULD SAY THIS IS GO NG TO BE THE
SAMVE NOTI CE EVERYONE ELSE IS GETTI NG | SUGGEST WE ARE W LLI NG
TO WAIVE I NITIAL HANDLI NG | NI TIAL CONFERENCE, AND ENGAGE I N
NATI ONAL HANDLI NG THEN BOTH PARTI ES DESI GNATE THE NATI ONAL
BARGAI NERS AS THE ONE TO DO THE BARGAI NI NG THAT' S THE WAY
H STORI CALLY I T WAS DONE.

SO WHAT WE' RE DEALING WTH HERE, TH S IS A CHANGE
BEG NNING IN 1994, SOLELY BECAUSE OF THI S CONCEPT OF TRYING TO

FORCE PECPLE | NTO NATI ONAL HANDLI NG PRIOR TO THAT TIME, MOST
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PECPLE VENT INTO IT, AND IT IS AN EFFECTI VE WAY OF HANDLI NG
THESE THI NGS.

YOUR HONOR, | HAVE, IF | CAN AT THE END, | HAVE ONE

PO NT.
THE COURT: VWHY DON T YOU GO AHEAD AND SAY | T NOWP
MR CLARKE: WE ARE CONTESTI NG THE PRACTI CAL
APPROPRI ATENESS OF NATI ONAL HANDLI NG IN TH' S CASE. | QGUESS I

DDN T MAKE | T THAT CLEAR IN THE LAST HOURS OF THE NI GHT, WHEN
I WAS WRI TI NG THAT. MR MUNRO DI DN T REALIZE THAT. BUT OUR
POSITION IS TH S: THE UTU GENERAL COW TTEES, THESE THREE
COW TTEES HAVE DECI DED THAT THESE LOCAL | SSUES ARE VERY
| MPORTANT TO THEM THEY HAVE A RI GHT.

THE COURT: YOU RE TALKI NG ABOUT QUALI TY-OF-LIFE
| SSUES SUCH AS...?

MR CLARKE: SUCH AS WHETHER OR NOTI' THE CAB IS GO NG
TO BE WNTERI ZED, WHETHER OR NOT THEY HAVE TO HAVE THE SEAT FOR
THE CONDUCTCOR IN THE CAB, THI NGS OF THAT SORT.

THE COURT: Rl GHT.

MR CLARKE: A DEAD HEADI NG

THE COURT: BRAKES?

MR CLARKE: WVELL, NOT SO MJUCH BRAKES, BUT
DEAD- HEADI NG

THE COURT: BRAKES, B-R-A-K-E-S, NOI' B-R-E-A-K-S --

MR CLARKE: YES.

THE COURT: -- WWORKI NG
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MR. CLARKE: WHAT KIND OF TERM NAL TI MES.

THE COURT: SO YQU RE TALKI NG ABOUT LOCAL
WORKI NG- CONDI TI ON | SSUES, THEN.

MR CLARKE: THEY ARE LOCAL, BUT THEY' RE ALSO
CREW CONSI ST | SSUES, TOO THE RULE | SSUES W TH HOW THE
CARRI ER, DCES THE PERSON HAVE TO BE ON CALL FOR FOUR HOURS
BEFORE HI'S SHI FT, OR CAN IT ONLY BE TWD HOURS? THI NGS OF THAT
SORT, THEY' RE LOCAL | SSUES. THEY CONSI DER THEM LOCAL. WE
SUBM T, UNDER THE RAI LWAY LABOR ACT, THEY CLEARLY HAVE A RI GHT
TO GO FOR THCSE.

NOW | F THEY WERE | N NATI ONAL HANDLI NG BECAUSE OF THE
CONCEPT OF THE SI NGLE AGREEMENT, THE DELAWARE & HUDSON RULE,
VH CH, WE ACKNOALEDGE, APPLIES, THEIR LOCAL | SSUES ARE
SUBORDI NATED TO THE NATI ONAL | SSUES, AND YOU CAN T HOLD OQUT FOR
THAT. NOW SO THEREFORE, | F THE LOCAL | SSUES ARE THE DRI VI NG
| SSUES, AND AS DELAWARE & HUDSON | NDI CATES, VWHERE YQU RE
DEALING WTH RULES, YQU HAVE TO HAVE THE WAGES IN THERE, TOQ,
SO YOU CAN DEAL WTH THE ECONOM CS I N ORDER TO GET THE RULES,
BECAUSE RULES ALL HAVE AN ECONOM C ASPECT TO THEM

SO WE AGREE THAT ALL OF THE | SSUES HAVE TO BE DONE | N
THE SAME SETTING BUT IS IT PRACTI CALLY APPROPRI ATE TO REQUI RE
CGENERAL COWM TTEES, WHO LOOK AT THE RULES AS BEI NG THE DRI VI NG
I SSUES, TO G VE UP THEIR ABILITY TO GET CLOSURE ON THOSE | SSUES
BY BEING REQU RED TO GO | NTO NATIONAL? IS I T PRACTI CALLY

APPROPRI ATE? WE SUBMT |IT IS NOI, BECAUSE THE ESSENCE OF
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ATLANTI C COAST LINE IS THAT THE RAILWAY LABOR ACT REQUI RES
REASONABLE EFFORTS. I'T DOESN T REQUI RE EFFORTS THAT ARE AT WAR
W TH REALITY. ITS AT WAR WTH REALITY TO REQU RE PECPLE TO
BARGAIN IN A SETTING WHERE THEY CAN T I NSI ST UPON AND ACT UPON
THEI R PARCCHI AL | NTERESTS. ON THE OTHER HAND, |IT DCESN T
PREVENT THE CARRI ERS FROM GETTING INTO |IT BY DEALI NG LOCALLY,
BECAUSE THEY CAN I NSI ST UPON, AS THE SOO LI NE | NDI CATED, THE
GENERAL AGREEMENT.

SO OUR POSITION IS, UNDER ATLANTI C COAST LINE, G VING
EFFECT TO THE ESSENCE OF THE CASE, WHICH IS THE ACT DOESN T
REQUI RE SOVETH NG AT WAR WTH REALITY, TO REQU RE THE LOCAL
COMWM TTEES TO ENGAGE I N NATI ONAL HANDLI NG WOULD EFFECTI VELY
Dl SABLE THEM HOBBLE THEM I TRRED TO FIND A GOOD worD TO
BRING THE PO NT ACROSS, BUT ESSENTIALLY |IT'S THE DEATH KNELL
FOR A LOCAL AGREEMENT UNLESS THE CARRIER IS WLLING TO ACCEPT
IT, BUT YOU CAN T FORCE IT, AND THE RAI LWAY LABOR ACT G VES YQU
THE RIGHT TO FORCE | T BECAUSE, BY HAVI NG THAT ABILITY, PECPLE
COMPROM SE MORE READILY THAN IF THEY DON T HAVE TO COVPROM SE.

THE COURT: ALL R GHT, THANK YQU, GCOUNSEL.

MR MUNRQO YOUR HONOR —

THE COURT: MR MUNRO

MR MUNRQO -- LET ME JUST RESPOND.

THERE ARE NO LOCAL | SSUES PRESENTED IN TH S DI SPUTE,
YOUR HONCOR, BECAUSE THEY HAVEN T SERVED SECTION 6 NOTI CE. THE

ONLY | SSUES THAT ARE PRESENTED, THE ONLY SECTION 6 NOTI CES
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PENDI NG ARE THOSE FOR THE OTHER GENERAL COWM TTEES THAT ARE I N
NATI ONAL HANDLI NG AND THE CARRIERS, AND SO THE | SSUES THAT MR
CLARKE TALKS ABQUT, SUCH AS THE WNTERI ZING OF CABS, WE DON T
HAVE A SECTION 6 NOTI CE THAT SAYS THAT. WE' RE NOT BARGAI NI NG
ABQUT THAT. THE | SSUES FOR WWH CH NATI ONAL HANDLI NG ARE
CBLI GATORY ARE THE | SSUES CONTAINED IN THE CARRI ERS SECTION 6
NOTI CE -- WAGES, NATIONAL HEALTH AND WELFARE PLAN, WORK
RULES -- AND WE' VE SHOM |IN QUR BRI EF, AND THEY HAVE NOT
REBUTTED THE FACT, THAT THOSE KIND OF | SSUES HAVE BEEN
NATI ONALLY HANDLED FOR GENERATI ONS.

THE COURT: DD YOU RECEIVE A SECTION 6 NOTI CE AT ALL
FROM THE THREE CENERAL COWM TTEES?

MR MUNRO NO YOUR HONOR, NO SECTION SI X NOTI CE HAS
EVER BEEN SERVED BY THEM SO MR CLARKE' S COVPLAI NT ABQUT
HANDLI NG LOCAL | SSUES |'S JUST A DEAD LETTER

THE COURT: WHAT ABOUT THAT? WEREN T YOU UNDER AN
DBLIGATION, |F INDEED YOU THOUGHT YOU HAD THE AUTHORITY TO
REPRESENT YOURSELVES, WEREN T YQOU UNDER AN OBLI GATI ON TO SERVE
4 SECTION 6 NOTI CE?

MR CLARKE: YES, YOUR HONOR, BUT THE SECTION 6 NOTICE
THAT THE CARRI ERS SERVED ASKED TO CHANGE THE AGREEMENTS THAT
iAD THE LOCAL AGREEMENTS THAT THE UTU IS I NTERESTED I N, AND
THOSE ARE THE | SSUES THAT THEY WANT TO BARGAIN ABQUT. AND
THEY' RE W LLING TO DO SOVE CHANGES, BUT THEY WANT TO CHANGE IT

IN A WAY THAT WLL BE BENEFI CIAL TO THEM AND WE PO NTED QUT
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N OUR EARLI ER PAPERS IN TH S CASE ALL OF THE, THE WAY IN WH CH
THE SECTION 6 NOTI CE THAT THE CARRI ERS SERVED OPENED UP ALL OF
THE | SSUES, ON THE LOCAL | SSUES AS VELL AS --

THE COURT: SO THE ANSWER IS, YOU ARE NOT LEGALLY
CGBLI GATED TO SERVE SECTI ON 6 NOTI CES.

MR CLARKE: NO, BECAUSE THEY WANT TO CHANGE IT, AND
VE WANT TO SIT DOM ADD BARGAIN ABQUT THE CHANGES. NOW |I'M
NOT G VING --

THE COURT: SO, I N OTHER WORDS, HAD THEY NOT RAI SED
THE | SSUE, YOQU WOULDN T HAVE BEEN DENMANDI NG SEPARATE TREATMENT
FOR LOCAL | SSUES, THEN.

MR CLARKE: THAT' S CORRECT, YOUR HONOR | F THEY
HADN T SERVED THE SECTION 6 NOTI CE TO CHANGE THE AGREEMENTS
THESE COW TTEES HAVE BEEN DESI GNATED TO MAI NTAIN, WE WOULD NOT
3E I N COURT. THAT' S THE ONLY | SSUE.

NOW | SHOULD -- | DON' T WANT TO M SLEAD THE COURT.
THE GENERAL COWM TTEES ARE WAI TI NG TO SEE WHAT THE ANSVERS ARE
ro THE QUESTIONS THAT HAVE BEEN POSED ABOUT THE NATI ONAL
AGREEMENT, AND THIS IS BROUGHT OQUT IN THEIR DEPCSI TIONS AS TO
VHETHER THEY WLL ACCEPT OR NOT THAT NATI ONAL AGREEMENT, OR
"VYHETHER THEY' LL SIGN ON | F THEY CONCLUDE THEY' RE NOT GO NG TO
3IGN ON TO THE NATI ONAL AGREEMENT, THEY WLL THEN SERVE THEI R
OWN SECTI ON 6 NOTI CE.

TH'S DOESN T MOOT QUT THI S CASE, BECAUSE THE NATI ONAL

JAGREEMENT HAS A MORATORI UM CLAUSE WH CH, WHCEVER I T APPLIES TQ,
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PREVENTS THEM FROM SERVING NOTICES. SO IT'S OBVIQUS, BECAUSE
MANY OF THE | SSUES THAT THEY WANT TO ADDRESS WERE NOT ADDRESSED
BY THE NATI ONAL AGREEMENT, BUT THEY WLL IN FACT, IF THEY DON T
ACCEPT THE NATI ONAL, SERVE THE SECTION 6 NOTI CES.

THE COURT: ALL RIGHT.

MR, MUNRO YOUR HONOR, THERE ISN' T ANY DI SPUTE THAT
WAGES, FOR EXAMPLE, ARE PRACTI CAL AND APPROPRI ATE FOR NATI ONAL
HANDLI NG WE SERVED SECTION 6 NOTI CE THAT | NCLUDES A PROPGCSAL
TO CHANGE WAGES, AND THEY ARE OBLI GATED TO NATI ONALLY BARGAI N
ABOUT THAT WTH US. NOW HE SAYS THAT HE'S NOT LEGALLY
OBLI GATED TO SERVE A SECTION 6 NOTI CE. EVEN | F THAT WERE TRUE,
OUR NATI ONAL NEGOTI ATORS HAVE THE AUTHORI TY TO TALK TO THEM
ABOQUT LOCAL | SSUES.

THE COURT: ALL RIGHT, WHAT ABOQUT THE QUESTI ON? |
‘NEVER GOI' AN ANSVWER FROM YOU ABOUT THE DUAL- TRACK SETTLEMENT
.DI SCUSSI ONS. WOULD YOU BE AGREEABLE TO I T OR NOTI?

MR MUNRO WE ARE AGREEABLE TO DUAL TRACK, YOUR
THONGOR. IN FACT, WE PROPCSED |IT AND THEY TURNED US DOW. NOW
'YOU HAVE TO REMEMBER THAT DUAL TRACK |S DUAL TRACK, AND IT
I NCLUDES AN OBLI GATION ON THEIR PART TO COMVE AND TRY TO
1BARGAI N.

THE COURT: YOU RE REFERRING TO THE GENERAL COWM TTEES
AS WELL AS UTU?

MR MUNRO THE ENTI RE UTU, YOUR HONCR

THE COURT: ALL RIGHT.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

07

MR MUNRO AND AS LONG AS THEY DO THAT, WE' RE
PERFECTLY HAPPY.

THE COURT: SUPPCSE utu DI D NOT PARTI Cl PATE.

MR MUNRO "M SORRY, YOUR HONOR?

THE COURT: SUPPCSE UTU DI D NOT PARTI Cl PATE.

MR MUNRO  WELL, THE UTU, | BELIEVE, HAS, WHCEVER
COVES TO THE TABLE HAS TO HAVE AUTHORI TY TO BARGAI N FOR
EVERYONE THAT TH S UNI ON REPRESENTS. IT DOESN T HAVE TO -- |
MEAN, THERE I SN T ANYONE OUT THERE WHO IS THE UTU. THERE' S
SOVE PERSON WHO S GO NG TO SPEAK ON THEIR BEHALF, AND VWWHOEVER
THAT IS, WE DON T CARE WVHO IT IS, BUT WHCEVER IT IS HAS TO HAVE
AUTHORI TY TO MAKE A NATI ONAL AGREEMENT FOR A TRUE NATI ONAL
HANDLI NG AS LONG AS THAT'S GO NG ON, AS LONG AS WHOEVER THEY
SENT TO THE TABLE HAS THAT AUTHORITY, WE' RE HAPPY TO TALK ABOUT
sOCAL | SSUES, EITHER IN THAT SETTING OR SEPARATELY.

AND | N FACT THAT' S WHAT HAPPENED LAST TI Mg YOUR
IONOR. THEY SIGNED ON TO THE NATI ONAL AGREEMENT, AND I N RETURN
?0R THAT, WE TALKED ABOUT LOCAL | SSUES. MR CLARKE SAYS
FHERE'S NO CLOSURE THERE, BUT THERE WAS A PROVI SION FOR BI NDI NG
AEDIATION, AND THEY CHOSE NOT TO USE I T.

THE COURT: ALL RI GHT. FI NALLY, ARE THERE ANY NEW
tEASONS WHY | SHOULD G VE DEFERENCE TO JUDGE HOGAN S DECI SI ON?

MR, MUNRO I TH NK THAT THE PERSUASI VE VALUE OF JUDGE
IOGAN' S OPINION IS IN ITS RECOGNI TION OF WHAT THI S SECTI ON - -

THE COURT: HE RECOGNI ZES THAT ARTICLE 2 TH RD DOESN T
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EXI ST, ESSENTI ALLY. THAT'S H' S RECOGN Tl ON.

MR MUNRQO | DON' T THI NK SO YOUR HONOR HE HAS A
FAI RLY CAREFUL ANALYSIS OF WHAT SECTION 2 TH RD PROVI DES AND
HOW I T CAN BE RECONCI LED W TH ATLANTI C COAST LI NE. HE SAYS
THAT I T'S ABOUT FREEDOM OF CHO CE IN THE SELECTI ON OF
REPRESENTATI VES. | T PROTECTS THE Rl GHT OF EMPLOYEES TO PROCEED
THROUGH COLLECTI VE BARGAINING WTH THE REPRESENTATI VE.

THE COURT: | DO AGREE WTH H M WHEN HE SAI D THAT. |

AGREE WTH H M THAT' S WHAT ARTICLE 2 TH RD SAYS. | TS ABQUT

ALL THE COW TTEES AND UTU ARE LOOKING FOR, THE RIGHT TO
DESI GNATE A REPRESENTATI VE.

MR MUNRCO YOUR HONOR, BEYOND THAT, WHAT THEY' RE
SAYING IS, THEY' RE TRYING TO DO WHAT JUDGE HOGAN SAI D SECTION 2
TH RD DCES NOT MEAN, WHI CH IS DI CTATE THE TERVS UNDER VH CH
COLLECTI VE BARGAI NING WLL OCCUR, |.E. , NOT NATI ONALLY.
THEY' RE SAYI NG BECAUSE WE VE CHOSEN A LOCAL REPRESENTATI VE,
BECAUSE WE ARE NOT USI NG THE NATI ONAL REPRESENTATI VE, YOU CAN T
FORCE US | NTO NATI ONAL HANDLI NG AND THAT'S WHAT' S WRONG THEY
GET TO PICK THEI R REPRESENTATI VE. THAT' S FI NE. | T DCESN T
MATTER WHO I T IS, BUT WHCEVER THAT REPRESENTATIVE IS HAS GOI' TO
COMVE TO THE NATI ONAL HANDLI NG

THE COURT: SO A FOOTNOTE TO H'S OPINION WOULD BE, IN
OTHER WORDS, WHENEVER A CARRI ER HAS OPTED FOR NATI ONAL

HANDLI NG THE EMPLOYEES ARE RELEGATED TO HAVI NG THEI R
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COLLECTI VE BARGAI NI NG REPRESENTATI VE REPRESENT THEM | N
NEGOT| ATl ONS. I MEAN, THAT WOULD BE A FOOTNOTE. IN OTHER
WORDS, WHENEVER THERE 1S A DEMAND FOR NATI ONAL HANDLI NG THE
EMPLOYEES ARE OBLI GATED TO HAVE AS THEI R REPRESENTATI VE THE
COLLECTI VE BARGAI NI NG REPRESENTATI VE APPO NTED PURSUANT TO 2
FOURTH.

MR MUNRO THEY' RE ALWAYS, | THI NK, OBLI GATED TO
BARGAI N THROUGH THEI R DULY DESI GNATED REPRESENTATI VE. VWHCEVER
THEI R SPCKESPERSONS ARE, THAT'S UP TO THEM

THE COURT: ALL RIGHT, AND TO BE CLEAR, FREEDOM TO
CHOOSE, THEN, MEANS THE EMPLOYEES' RIGHT TO CHOCSE THEIR
ORGANIZED BARGAI NI NG REPRESENTATI VE PURSUANT TO THE RAI LWAY
LABOR ACT.

MR MUNRO YES.

THE COURT: I T MEANS NOTH NG MORE THAN THAT.

MR MUNRO THAT' S CORRECT. THEY GET TO PI CK WHCEVER
THEY WANT.

THE COURT: RI GHT, BUT THEY DO IT ONCE AND THAT' S
FOREVER, BECAUSE UTU |S THE DESI GNATED REPRESENTATI VE.

MR MUNRO NO, NOI' NECESSARILY, YOUR HONCR THEY CAN
?1 CK A DI FFERENT ONE. THE MAJORITY OF THE CRAFT OR CLASS
ALWAYS HAS A RIGHT TO CHANGE.

THE COURT: BUT THE UTU HAS BEEN THE REPRESENTATI VE
SURSUANT TO 2 FOURTH SINCE THE | NCEPTION OF THE RLA., RIGHT?

MR, MUNRO SI NCE 1969, YOUR HONOR I T WAS
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ACTUALLY -- IN 1969, | BELIEVE THERE WERE FOUR DI FFERENT UNI ONS
THAT CAME TOCGETHER TO FORM THE UTU, BUT TOMORROW A MAJORITY OF
THE EMPLOYEES COULD VOTE OQUT THE UTU AND TAKE THE BLE. Rl GHT?

THE COURT: R GHT, OR THE NCCC.

MR MUNRQO OR WHOEVER THEY WANT, YOUR HONCR

THE COURT: THAT' S NOT GO NG TO HAPPEN.

MR MUNRQO I DON' T TH NK SO

THE COURT: NO

MR MUNRQO LET ME JUST SAY A FEW WORDS ABQUT - -

THE COURT: YOU CAN CHOOSE WHOEVER YOU WANT. YQOU CAN
CHOOSE THE NCCC. YOU CAN CHOOSE ANY ENTITY YOU WANT TO CHOGSE.
Rl GHT?

MR MUNRQO THE CARRI ERS CAN COLLECTI VELY. A CARRI ER
ZAN CHOOSE TO BARGAIN THROUGH |I'TS OAN LABCOR RELATI ONS
DEPARTMENT, FOR EXAMPLE. I'T CHOOSES | TS OMN REPRESENTATI VE.
IN TH'S CASE, THE CARRI ERS HAVE CHOSEN THE --

THE COURT: THE 6TH CIRCU T CASE AND 8TH CI RCU T CASE
NERE JUST WRONG IS THAT RI GHT?

MR, MUNRO NO, NO, NO YOUR HONOR THEY' RE PERFECTLY
ZORRECT. A CARRIER CAN T BE FORCED TO SELECT A PARTI CULAR
REPRESENTATIVE. THE CARRIER CAN T BE FORCED TO SELECT A
AULTI-EMPLOYER BARGAI NI NG REPRESENTATI VE, JUST AS A UNI ON, JUST
As THE EMPLOYEES CAN T BE FORCED TO BARGAI N THROUGH SQOVEONE
JTHER THAN THE UTU. THEY SAID, "WE DON T WANT TO BARGAI N

THROUGH A MULTI-UNION GROUP."  THE RAILROAD LABCOR EXECUTI VES
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ASSOCI ATI ON, FOR EXAMPLE, YOUR HONOR, THAT'S THE EQUI VALENT OF
THE NCCC. IT"S A MULLTI-UNION GROUP, AND |F THE UNI ONS WANTED
TO, THEY COULD DESI GNATE THAT ENTITY AS THEI R BARGAI NI NG
REPRESENTATI VE, AND THEN THE CARRI ERS WOULD BE FORCED TO COME
AND BARGAIN, AND WE' D BE FORCED TO ENGAGE | N NATI ONAL HANDLI NG
W TH THE ENG NEERS AND THE CONDUCTORS AND THE FI REMEN AND THE
MAI NTENANCE OF WAY ALL TOGETHER I N ONE PLACE. THEY HAVE THE
RIGHT TO DO THAT, JUST AS WE HAVE THE RIGHT TO ASK THEM TO COME
AND BARGAIN WTH ALL THE CARRI ERS TOGETHER THAT' S THE
PARALLEL, YOUR HONOR  THAT'S WHY SO0 LINE AND GRAND TRUNK ARE
PERFECTLY CONSI STENT WTH THE LAW OF TH' S JURI SDI CTI ON.

THE COURT: ALL RIGHT, |'LL TAKE A FI VE-M NUTE RECESS.

['LL A VE YOQU FIVE M NUTES TO SUM UP.

( RECESS)

THE COURT: MR MINRO, | T SEEMS LI KE WHENEVER THE
ZARRIERS WANT LOCAL HANDLING THEY Go TO THE 8TH CIRCUT.
NHENEVER THEY WANT NATI ONAL HANDLI NG THEY COME TO TH S
ZIRCUIT. |S THAT ACCURATE?

MR MUNRO | DON T TH NK SO YOUR HONOR | MEAN,
TH'S | SSUE HAS NOT REALLY COVE UP ALL THAT MJUCH.

THE COURT:  YES. DD | HEAR YOQU SAY A LITTLE WH LE
AGO THAT YOU CAN NEVER FORCE MULTI-UNI ON BARGAINING? DID YQU
SAY THAT?

MR MUNRO v CAN'T FORCE THEM (PAUSE) -- NO WHAT1

SAID WAS THAT THEY, JUST AS THEY CAN T FORCE A CARRI ER | NTO
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BTU, BUT THAT'S My UNDERSTANDI NG OF THE CONSTI TUTI ON.

MR, MUNRO THE CONSTI TUTI ON CERTAI NLY SAYS THAT, YES,
YOUR HONCR.

THE COURT: RI GHT.

MR MUNRO BUT WHAT THAT MEANS, THOUGH, YOUR HONCR,
'S THAT, SUPPOSE THE CONSTI TUTION SAID WE WLL BARGAIN THROUGH
THE SINGLE | NDI VIDUAL. WELL, THAT IND VIDUAL HAS TO COVE TO
NATI ONAL HANDLI NG THAT' S MY ARGUMENT. LI KEWSE, THE
CONSTI TUTI ON SAYS WE' RE GO NG TO BARGAIN THROUGH A WHOLE BUNCH
OF DI FFERENT COWM TTEES. VELL, ALL THOSE COW TTEES HAVE GOT
TO COVE TO NATI ONAL HANDLI NG THAT'S THE PO NT OF WHCEVER THE
REPRESENTATI VE 1S, WHETHER IT'S AN INDI VIDUAL OR AN ENTITY OR
COLLECTI ON OF ENTITIES, THAT COLLECTI VE REPRESENTATIVE HAS TO
BARGAIN WTH US NATI ONALLY. THAT' S THE PO NT.

THE COURT: ALL RI GHT.

MR MUNRO I DON T WANT TO TAKE UP ANY MORE OF THE
COURT'S TIME, BUT | REALLY DO FEEL A NEED TO SAY SOVETH NG
ABOUT TH S CRAFT-WDE BARGAINING PO NT, BECAUSE | THINK IT' S
REALLY GOITEN LOST HERE, AND IT'S A CRITICAL PO NT. VWHAT' S
30ING ON IN THS CASE IS, |IN MANY RESPECTS, EVEN MORE DRAMATIC
CTHAN WHAT WAS IN THE ALTON & SOUTHERN CASE, BECAUSE THERE YQU
iAD A UNNON AS A VWHOLE REFUSI NG TO ENGAGE | N NATI ONAL HANDLI NG
YHEREAS HERE YQU VE JUST GO NOT A SEGVENT OF A UNTON ON A
5SINGLE CARRIER, BUT A PORTION OF THE UNION ON THAT SINGLE

JARRIER, AND THEY' RE NOT ENTI TLED TO DO THAT, YOUR HONCR EVEN
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IS WRONG, THEY HAVE AN CBLI GATION TO BARGAIN FOR THE ENTI RE
CRAFT ON THE BURLI NGTON NORTHERN AND SANTA FE.

AND THE LAW ON THAT | S CLEAR SECTION 2 FOURTH AND
SECTION 2 NI NTH SPEAK OF THE REPRESENTATIVE FOR THE CLASS OR
(CRAFT. THEY GET ONE THE UNI TED STATES SUPREME COURT | N THE
.STEEL MACHI NI STS CASE SAID THAT WHCEVER THE REPRESENTATIVE 1S
HAS TO REPRESENT THE ENTI RE CRAFT OR CLASS. THE NATI ONAL
MEDIATION BOARD, YOUR HONOR, HAS LI KEW SE BEEN VERY CLEAR ON
"TH'S PONT. THEY' VE SAID OVER AND OVER AGAIN THERE HAS TO BE 2
{SYSTEM W DE REPRESENTATI VE. YOU ONLY CGET ONE WHENEVER THEY
CERTIFY ONE, |IT'S ONE REPRESENTATI VE FOR THE ENTI RE CRAFT OR
CLASS.

NOW THE RESPONSE OF THE GENERAL COW TTEES TO THAT
ARGUMENT HAS BEEN, WELL, WE HAVE A WHOLE BUNCH OF LOCAL
AGREEMENTS. YOU NEGOTI ATE LOCAL AGREEMENTS ALL THE TI ME. ['M
NOT SAYING YOUR HONOR, THAT CRAFT- W DE/ SYSTEM W DE AGREEMENTS
AIRE REQU RED. WHAT |'M SAYING IS THAT SYSTEM W DE/ CRAFT- W DE
AUTHORITY | S REQUI RED. WHENEVER THEY COMVE TO US TO ASK FOR AN
AGREEMENT, WHETHER | T BE AN AGREEMENT THAT WLL APPLY TO
EVERYONE ON THE BURLI NGTON NORTHERN AND SANTA FE OR EVERYONE
JUST ON THE FORMER GREAT NORTHERN, JUST A LITTLE PIECE OF THE
RAILROAD, IN EI THER C RCUMBTANCE, THEY HAVE TO HAVE THE
AUTHORITY TO SPEAK FOR THE ENTI RE CRAFT I N THOSE Cl RCUMSTANCES.

AND THEY DON T CTE, THEY CAN T CITE ANY CASE THAT




